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Commercial Division Online Law Report
Solomon Capital, LLC v. Lion Biotechnologies, Inc.
No. 651881/2016, 2020 WL 7870919 (N.Y. Sup. Ct. Dec. 24,
2020)
Michael S. Dauber
Editor-in-Chief
Plaintiffs Solomon LLC, Solomon Capital 401(k) Trust,
Solomon Sharbat, and Shelhav Raff (“Plaintiffs”) commenced this
action against Lion Biotechnologies, Inc. (“Defendant”), “a publicly
traded biotechnology company focused on cancer treatment,” on
April 8, 2016. See Solomon Capital, LLC v. Lion Biotechnologies,
Inc., No. 651881/2016, 2020 WL 7870919, at *1 (N.Y. Sup. Ct.
Dec. 24, 2020); see generally Compl. (NYSECF No. 2). Plaintiffs
allegedly invested a total of $223,908 with Defendant in exchange
for “a promissory note in Lion” for the same amount and “one-half
a common share of each dollar invested,” as well as “the right to
convert the note into shares on the same terms offered to other
investors in the company’s next finding.” Solomon Capital, 2020
WL 7870919, at *1. However, Raff alleged that the promised
payments were never made. See Verified Compl. ¶¶ 23–28
(NYSECF No. 117).1 However, the Court had previously dismissed
the case “for want of prosecution under motion sequence 006”
because Defendant had defaulted by failing to file a note of issue2
“within 90-days of a demand for such.” Solomon Capital, 2020 WL
7870919, at *1. The Court rejected the argument “that law office
failure . . . provided a reasonable excuse under CPLR 3216(c),” and
thus declined to excuse noncompliance. Id. Plaintiffs moved for
reargument “on the basis that the verified complaint incorporated in
[P]laintiff’s affirmation . . . should have satisfied the merit showing
requirement and that new facts should change the [C]ourt’s prior
ruling.” Id. On February 24, 2020, the court granted Plaintiff’s
motion for reargument. Id. at *2–3.

1

The Verified Complaint makes several other allegations of unfulfilled
reimbursements for expenses. See generally Verified Compl. However, only
those facts necessary to understand the fundamental dispute are discussed.
2

A note of issue is “[a] form that is filed in New York state court and served on
all parties confirming that the parties have completed necessary discovery
proceedings and the case is trial ready (CPLR 3402(a)).” Note of Issue, Practical
Law Glossary Item 1-553-1885 (Westlaw); see also David D. Siegel & Patrick M.
Connors, New York Practice, Sixth Edition § 369, at 903–905 (2018) (“A case is
placed on the calendar by the filing of a ‘note of issue,’ a paper that contains basic
data about the case.” (footnote omitted)).
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Plaintiffs raised a bevy of arguments as to why the Court
should grant reargument. First, Plaintiffs argued that “CPLR 3216
is forgiving of delay and never requires the [C]ourt to dismiss a
[P]laintiff[’]s action based on [P]laintiff’s neglect to proceed,” even
if the rule does still give courts discretion to do so. Id. Second,
Plaintiffs argued that “the [C]ourt overlooked” the fact that “the
affirmation of then-counsel Jonathan Sack included [P]laintiffs’
verified complaint,” which is sufficient “to demonstrate a
meritorious cause of action in opposition to a CPLR 3216 motion to
dismiss.” Id. Third, Plaintiffs argued that there was “judicial notice
of the merits” based on the fact that Defendant admitted certain
allegations and only moved for partial summary judgment, rather
than summary judgment on all counts. Id. Fourth, Plaintiffs argued
that they also demonstrated the merits by submitting two other
affirmations. Id. Fifth, Plaintiffs argued that prior counsel was
responsible for satisfying CPLR 3216, and thus “prior counsel’s
inaction constitutes the reasonable justification of law office failure
sufficient to excuse plaintiffs’ prior failure and overturn motion
sequence 006.” Id.
Defendant opposed reargument on several grounds. To
begin with, Defendant argued that “[P]laintiffs’ invocation of law
office failure do[e]s not exempt a party from its litigation
obligations, even when, unlike here, an affidavit of merit is
provided.” Id. at *2. Defendants also argued that Plaintiffs failed
to provide a sufficient explanation as to why they defaulted,
“especially given that a second large law firm, Proskauer Rose, was
representing [P]laintiffs throughout their missed deadlines and had
received the note of issue demand.” Id. Moreover, Defendants
argued that they were not responsible for Plaintiffs’ failure to
demonstrate the merits of their claims, given that the burden to do
so rested with Plaintiffs, and that here, attaching the “verified
complaint to their affirmation in motion sequence 006 was not
sufficient . . . .” Id. Defendant further argued that Plaintiffs failed
to provide sufficient “grounds to renew their opposition” because
they failed to provide “facts explaining and justifying the default
outside of former counsel’s neglect” and failed to provide any
“authority justifying renewal of a motion simply because counsel
did not adequately understand the law,” and that “entry of new
counsel into this matter does not support renewal.” Id. Finally,
Defendant maintained that simply providing additional facts was
insufficient because those facts did not address Plaintiffs’
noncompliance. Id.
The Court began by reiterating that courts have the
discretion to grant reargument under CPLR 2221 “only upon a
showing that the court overlooked or misapprehended the facts or
2
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the law or for some reason mistakenly arrived at its earlier decision.”
Id. (quoting William P. Pahl Equip. Corp. v. Kassis, 182 A.D.2d 22,
27 (N.Y. App. Div. 1992) (quotation marks omitted)). Although the
court must base its decision on “facts or law overlooked or
misapprehended by the court on the prior decision,” the Court noted
that “reargument is not a proper vehicle to present new issues that
could have been, but were not raised, on the prior motion or to afford
an unsuccessful party successive opportunities to rehash arguments
previously raised and considered.” Id. (citations omitted).
Here, the Court found that Plaintiffs met their burden in
moving for reargument because the Court had previously
overlooked the fact that “[P]laintiffs provided a verified complaint
as an exhibit in opposition of motion sequence 006[,] which courts
and the CPLR recognize as a substitute for a sufficient affidavit of
merits.” Id. Unlike prior cases in which an affidavit incorporated
an unverified complaint by reference, Plaintiffs had properly
incorporated a verified complaint in their prior affirmation. Id.
(citations omitted). The Court concluded that “[t]his distinction,
though not argued, was overlooked by the [C]ourt in its prior
decision” and thus granted Plaintiffs’ motion for reargument. Id. at
*2–3.
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New Globaltex Co., Ltd. v. Lin
152361/2013, 2020 WL 7646951 (N.Y. Sup. Ct. Dec. 23, 2020)
Zach T. Benaharon
Managing Editor
Plaintiff, New Globaltex Co., Ltd. (“New Globaltex”), sued
Zhe Lin (“Defendant”) in her individual capacity and as successor
in interest to both Pioneer International Trading Inc. (“Pioneer”) and
Imperial International Trading Inc., for breach of contract regarding
the sale of clothing. See New Globaltex Co., Ltd. v. Lin,
152361/2013, 2020 WL 7646951, at *1 (N.Y. Sup. Ct. Dec. 23,
2020) (citing Complaint, ¶¶ 7–9, 14 (NYSECF No. 1)). New
Globaltex claimed to have “served the summons and complaint by
substitute service in April 2013.” Id. (citing Aff. Of Service
(NYSECF No. 3)). Lin did not appear or respond, so New Globaltex
sought a default judgment, which the Court granted on June 5, 2014
and entered on April 3, 2018. Id. (citing Decision and Order
(NYSECF No. 11)). Lin then moved to vacate the default judgment
pursuant to CPLR 5015. See Id. (citing Order to Show Cause
(NYSECF No. 39)). Subsequently, the Court dismissed the
complaint, holding that New Globaltex abandoned the complaint,
and “denied defendant’s motion to vacate the default judgment as
moot, due to the delay between the date the court had granted
judgment and the date plaintiff sought entry of judgment.” Id.
(citing Decision and Order (NYSECF No. 49)). However, “on June
6, 2019, the Appellate Division reversed and remanded to the trial
court for consideration of the merits of defendant’s motion.” Id.
(citing Remittitur (NYSECF No. 55)).
Lin subsequently “moved to vacate the default judgment,”
alleging that “she was never ‘served with or received the Summons
with Notice, or the Judgment of this action.’” Id. (quoting Lin Aff.
In Supp., ¶ 2 (NYSECF No. 37)). Lin claimed she did not live at
the address in Flushing, New York, where service was made. Id.
(citing Lin Aff. In Supp., ¶ 4). Lin provided proof, including “bank
account statements for the period from February through May 2013,
and EZ Pass statements for the period from March through April 7,
2013. . . .” Id. (citing Lin Aff. In Supp. ¶ 4, Exh. C (NYSECF No.
35)). The Court entered an order on November 4, 2020, holding that
Lin’s proof “was sufficient to require a traverse hearing, but that
[New Globaltex] would have the ultimate burden of proving that
service was proper . . . .” Id. (quoting NYSECF No. 61). The Court
also held that it would examine the merits of the breach of contract

4
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claim as well as whether Lin had a meritorious defense for not
appearing, even if service was properly made. Id.
The Court ultimately held that Lin was properly served and
that she had failed to “demonstrate excusable default or other
grounds for vacatur of the default judgment.” Id. at *2. The Court
looked to CPLR 308(b), which allows a party to be served “by
delivering the summons within the state to a person of suitable age
and discretion at the . . . usual place of abode of the person to be
served . . . .” Id. (quoting NY CPLR § 308(b)). At the hearing, New
Globaltex established through credible testimony “that service was
made by substitute service at” Lin’s address in Flushing, NY. Id.
Additionally, New Globaltex established that Lin “listed the
Flushing address as her address” on multiple deeds and an official
document, and continued to use the apartment despite assigning it to
her mother as late as 2014. Id. Furthermore, the Court held that
Lin’s “testimony that she did not reside at the Flushing address at
the time of service was entirely conclusory.” Id. at *3.
As to whether Lin had an excuse for not appearing and
therefore grounds to vacate the default judgment, the Court looked
to CPLR 5015(a)(1), which states that “[a] party seeking to vacate a
default must demonstrate both a reasonable excuse and the existence
of a meritorious defense. . . .” Id. (quoting Mutual Marine Office,
Inc. v Joy Const. Corp., 39 A.D.3d 417, 419 (N.Y. App. Div. 2007)).
The Court held that Lin did not have a reasonable excuse or defense,
as her only excuse was that she was not served properly, and Lin
had failed to address the fact “that a relative . . . was served.” Id. at
*4.
Lastly, the Court held that Lin could not “meet her burden of
demonstrating a potentially meritorious defense” regarding the
breach of contract claim upon which this action is based. Id. Lin
testified and gave many excuses for why she should not be held
responsible for breaching the contract, but the Court concluded that
all of her claims were either wholly conclusory, unsupported by
documentation, or both. Id.

5
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Meyer v. Blue Sky Alternative Investments
653451/2019, 2020 WL 7360830 (N.Y. Sup. Ct. Dec. 14, 2020)
Anthony Norris
Associate Managing Editor
Plaintiff Timothy Meyer commenced an action against
Defendants Blue Sky Alternative Investments LLC (“Blue Sky”)
and related parties. Meyer v. Blue Sky Alternative Investments,
653451/2019, 2020 WL 7360830 (N.Y. Sup. Ct. Dec. 14, 2020).
The Plaintiff moved to amend his complaint to assert two additional
claims: (1) successor liability against a proposed new party and (2)
violation of New York Labor Law § 195. Id. at *1. Although
Defendants contested Plaintiff’s addition of the successor liability
claim, the court granted Plaintiff’s motion to amend his complaint.
Id. at *2.
In December 2016, Plaintiff was hired by Blue Sky. See
Compl. (NYSECF No. 1). After working for Blue Sky for some
time, Plaintiff “raised concerns about [Blue Sky’s] unethical
business practices.” Id. ¶ 2. Blue Sky forced Plaintiff to accept paid
leave until he was able to secure substitute employment. Id. Blue
Sky continued to allow Plaintiff access to his work email and to its
investor portal, privy to confidential information. Id. Yet, while on
leave, Plaintiff was never paid his base salary or incentive
compensation that was owed to him. Id. ¶ 3.
Plaintiff now seeks to amend his complaint and add two
additional claims. Meyer, 2020 WL 7360830, at *1. Defendants do
not contest the claim involving violation of New York Labor Law §
195. Id. at *3. Defendants do, however, object to Plaintiff’s claim
for successor liability. Id. at *2. In this regard, Plaintiff seeks to
add a claim of successor liability against proposed defendant RBP,
alleging that RBP is a “mere continuation” of Blue Sky and “should
be held liable to plaintiff in the same way as Blue Sky.” Id.
The Court cites several factors to consider in determining
whether a corporation is a “mere continuation” of its predecessor:
“(i) all or substantially all assets are transferred to the successor
corporation, (ii) only one corporation exists after the transfer, (iii)
assumption of an identical or nearly identical name, (iv) retention of
the same corporation officers or directors, and (v) continuation of
the same business.” Id. Since Plaintiff alleges that Blue Sky is
defunct and its assets were transferred to RBP; Blue Sky’s officers
overlap with RBP; RBP is located in the same office suite as Blue

6
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Sky; and RBP invests in the same types of companies, the Court held
that the modified complaint successfully stated a claim of successor
liability and thus granted Plaintiff’s motion to amend. Id. at *2–3.

7
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Black Diamond Aviation Grp. LLC v. Spirit Avionics,
Ltd.
137 N.Y.S.3d 890 (N.Y. Sup. Ct. 2020)
Ryan Iglesias
Associate Managing Editor
Black Diamond Aviation Group, LLC (“Black Diamond”)
commenced an action against Spirit Avionics Ltd. (“Spirit”), in the
Supreme Court of Suffolk County on February 3, 2020. See
generally Compl. (NYSECF No. 1). Black Diamond sought a
Declaratory Judgment, as well as damages for breach of contract.
Black Diamond Aviation Grp. LLC v. Spirit Avionics, Ltd., 137
N.Y.S.3d 890, 891 (N.Y. Sup. Ct. 2020).
Black Diamond is incorporated under the Laws of Delaware
and has its principal place of business in Greenwich, Connecticut.
Id. Black Diamond’s main service is providing airplanes to
customers. Id. Spirit is “organized and headquartered in Ohio.” Id.
Spirit provides services for airplanes such as refurbishment,
modifications, and repairs. See id.
On January 7, 2019, Black Diamond engaged Spirit for
services. Id. Following the engagement, the parties entered an
agreement outlining the scope of work, cost, and the need for a
subcontractor to complete some of the work. Id. Originally, the
agreement did not provide a fixed price for the services, but rather a
fluid “time and materials basis.” Id. However, on May 23, 2019,
Spirit proposed a modification to the January agreement, which in
part changed the payment scheme from time and material to a “fixed
price of $91,000.” Id. Additionally, in order to complete the work,
Spirit would subcontract Aircraft Engineering Solutions LLC
(“ASES“). ASES is “domiciled and located in the state of Illinois.”
Id. In October 2019, Black Diamond approached Spirit to complete
additional projects on the Falcon 7x Aircraft; however, Spirit stated
that Black Diamond “should engage ASES directly.” Id. As a
result, a new agreement between ASES and Black Diamond was
drafted on October 23, 2019. Id. at 892. Before the work could be
completed, it was made apparent to Spirit that the aircraft would
have to be flown to Islip MacArthur Airport in Suffolk County, New
York, in order for ASES to complete the work. Id. at 891. Black
Diamond agreed to have the aircraft flown to New York. Id. Upon
completion of the work, Black Diamond “refused to pay ASES”
citing that Spirit was responsible for the payment per the May 2019
Agreement. Id.

8
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Plaintiff filed a motion for declaratory judgment,
specifically, seeking the court to declare that Spirit was responsible
for the additional work done to the Falcon 7x Aircraft. Id. at 892.
Defendant filed a motion to dismiss for: “lack of jurisdiction on the
basis of documentary evidence; and failure to state a Cause of
Action; Forum Non Conveniens; and that the Plaintiff is not
permitted to do business in New York and is therefore barred from
commencing the instant action.” Id.
Plaintiff claimed, “that the Court had both subject matter and
in personam jurisdiction” over Defendant on the grounds that: (1)
services rendered by Spirit through ASES took place in
Ronkonkoma, New York and (2) Spirit “purposefully availed itself
of the privilege of transacting business in New York.” Id. (quoting
Compl. ¶¶ 5–6).
First, the Court turned to CPLR § 302 in order to determine
if in personam jurisdiction is proper. In relevant part, the statute
read: “a court may exercise personal jurisdiction over any nondomiciliary who in person or through an agent . . . transacts any
business within the state or contracts anywhere to supply goods or
services in the state.” Black Diamond, 137 N.Y.S.3d at 892 (quoting
N.Y. C.P.L.R. § 302).
The Court then turned to an analysis of Daimler AG v.
Bauman and Bristol-Myers Squibb Co. v. Superior Court. Id. at
892–93 (citing Daimler AG v. Bauman, 571 U.S. 117 (2014);
Bristol-Myers Squibb Co. v. Superior Court, 137 S. Ct. 1773
(2017)). First, the Court stated that Daimler laid out factors in which
to determine whether or not a court can exercise jurisdiction over a
foreign defendant. Id. Specifically, that jurisdiction is only proper
“over a foreign corporation [when] the corporation's association
with the forum state [is] ‘so continuous and systematic as to render
the corporation at home in the state.’” Id. at 893. (quoting Daimler,
571 U.S. at 139). Second, the Court again referenced Bristol-Myers
Squibb, which stated in salient part, “there must be a strong
affiliation between the specific claim that is at issue in the case and
the forum state.” Id. (quoting Bristol-Myers Squibb Co., 137 S. Ct.
at 1780).
Here, the Court held that Spirit “has no connection with New
York State.” Id. The work performed by Spirit to the Falcon 7x
aircraft was predominately performed in Ohio. Id. Additionally,
while Spirit agreed to release the aircraft to New York, Spirit never
sent “any staff to work on the aircraft in New York State.” Id.
Therefore, the Court concluded that there is “no specific jurisdiction

9
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over Spirit in this case because there is no strong affiliation with the
forum state.” Id.
Second, as to purposeful availment, the Court turns to
principles found in Licci v. Lebanese Canadian Bank, where the
Court of Appeals “extensively discussed” the applicability of the
New York Long-Arm Statute. Id. (citing Licci v. Lebanese
Canadian Bank, 20 N.Y.3d 327 (N.Y. 2012)). Here, the issue was
whether or not Spirit purposefully availed itself such to satisfy the
requirements of CPLR 302(a)(1). Id. at 894. The Court found that
because Spirit did not maintain an office in New York, did not have
employees or staff in New York, did not solicit business in New
York, and did not maintain bank accounts in New York, that it did
not satisfy the requirements of CPLR 302(a)(1). Id. Therefore,
“personal jurisdiction cannot be properly asserted over Spirit.” Id.
at 895.

10
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Starr Russia Invs. III B.V. v Deloitte Touche Tohmatsu
Ltd.
652251/2017, 2020 WL 6039152 (N.Y. Sup. Ct. Oct. 8, 2020)
Ruben Huertero
Associate Managing Editor
Plaintiffs, Starr Russia Investments III B.V. (“Starr”)
commenced an action alleging a fraudulent scheme by Deloitte
Touche Tohmatsu Limited (“DTTL”), Deloitte LLP, Deloitte CIS
Limited (“DCL”), Deloitte CIS Holdings Limited (“DCH”), and
ZAO Deloitte & Touche CIS (“D-ZAO”) (collectively, “Deloitte”
or “Defendants”); a Russian national named Vladimir
Vladomirovich Gudkov (“Gudkov”); and Investment Trade Bank
(“ITB”). Starr Russia Invs. III B.V. v Deloitte Touche Tohmatsu
Ltd., 652251/2017, 2020 WL 6039152, at *1 (N.Y. Sup. Ct. Oct. 8,
2020). Starr alleged that Deloitte “either turned a blind eye and
recklessly ignored, or intentionally covered up” ITB’s financial
condition, which caused Starr to invest in ITB. See Joint Record on
Appeal, NYSECF No 71.
In February 2008, Starr approached FPK Capital/J.C.
Flowers (“JC Flowers”) to co-invest in ITB. Starr Russia Invs. III
B.V., 2020 WL 6039152, at *1. Starr was represented by Allen and
Overy (“A&O”) while JC Flowers was represented by Skadden,
Arps, Slate, Meagher & Flom LLP (“Skadden”). Id. Prior to
investing in ITB, “Skadden commissioned the Risk Advisory Group
(“RAG”) to produce the RAG Report.” Id. The RAG Report was
dated June 9, 2008. Id. The pair’s initial investment in ITB occurred
in June 2008. Id. Their second investment in ITB occurred in
August 2009. Id. D-ZAO requested that Starr produce the RAG
Report, but Starr refused “claiming it [was] covered by attorneyclient privilege and or the common interest privilege.” Id.
First, the Court rejected Starr’s argument that the RAG
Report was protected by attorney-client privilege. Id. at *2. The
Court noted that “[t]he RAG Report was produced for Skadden who
represented JC Flowers, and not Starr.” Id. There was no further
evidence of a “joint representation” by Skadden and A&O. Id.
Second, the Court held that even if Starr and JC Flowers
were jointly represented, the RAG Report would not be protected
under the common interest privilege because it was not prepared “in
anticipation of litigation.” Id. The common interest privilege only

11

Commercial Division Online Law Report
protects “documents prepared in anticipation of litigation” and not
“due diligence materials which are prepared for transaction
structuring purposes.” Id. Here, the RAG Report was produced in
2008, which was before the second investment occurred in 2009. Id.
The Court also rejected Starr’s argument that it “anticipated
litigation as early as 2008” because evaluating litigation risk does
not equate anticipating litigation. Id. Additionally, the Court noted
that the information contained in the RAG Report was “critically
important” to the Defendant’s defense because it reveals the
information that “Starr knew and when it knew” the information. Id.
The Court also held that any communication between Starr
and JC Flowers that occurred prior to the anticipation of litigation
was not privileged. Id. The Court noted that the pair did not
anticipate litigation prior to 2011 because it did not begin “hiring
outside counsel” prior to this time. Id. Additionally, there was an
exit option in the contract that Starr did not exercise in 2010. Id.
The Court also noted that “if Starr anticipated litigation prior to the
2010 exit option, it had a duty to mitigate its damages and potentially
should have exercised the exit option . . . .” Id. at *2–3. Starr
attempted to argue that an email from May 2008 containing a
description of the litigation risk and damages indicated that they
anticipated litigation. Id. at *3. The Court rejected this argument
because it was prior to when the second investment was made, and
the email does not indicate whether “Starr would sue or be sued” so
it was not in anticipation of litigation. Id.
Lastly, the Court addressed its Decision and Order dated
October 23, 2019, where it ordered Starr to “produce documents
from 2006-2015 as it related to Starr or other Starr entities’
investments in Russia.” Id. Starr limited its search of the documents
to those “pertaining to ITB from 2006-2015.” Id. However, the
Court held that its order did not restrict the documents to ITB and
that “D-ZAO was entitled “to any such documents . . . relating to
investments in Russia, not just ITB.” Id. at *3–4.

12
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Moskovits v. Grigsby, et al.
650617/2019, 2020 WL 6704176 (N.Y. Sup. Ct. Nov. 12, 2020)
Michael Ofori
Editor for Diversity & Inclusion
Plaintiff Alexander Moskovits (“Moskovits”), pro se,
brought this action in New York County on December 26, 2018,
against multiple parties to a collective transaction: Defendants
Calvin B. Grigsby (“Grigsby”), a California citizen; Jorge Siega and
Raimundo Columbo, both citizens of Brazil; and Bank of America
(“BoA”). Moskovits v. Grigsby, 650617/2019, 2020 WL 6704176,
at *1 (N.Y. Sup. Ct. 2020). Up until Moskovits filed a notice of
dismissal, his complaint also included the Federal Republic of Brazil
and three constituent states: Santa Catarina, Maranhão, and Mato
Grosso. See generally Compl. (NYSECF No. 1). Plaintiff sought
“$7 million in compensatory damages plus additional punitive
damages,” while citing two causes of action: “(1) unjust
enrichment/quantum meruit and, alternatively, (2) breach of
contract.” Moskovits, 2020 WL 6704176, at *1. Grigsby and BoA
made separate motions to dismiss pursuant to CPLR § 3211, both of
which the Court granted on November 12, 2020. Id. at *1, *8.
The dispute between Moskovits and Defendants concerned
a transaction where the former claims to have “provided Grigsby
with a loan structure that would allow Grigsby and [BoA] to secure
credit for sub-sovereign state transactions” with Brazil’s
government. Id. at *1. The system was meant to operate by using
the “pledge of oil royalties as security for a loan” in combination
with “mandatory Brazilian law that all municipalities [would]
receive oil royalties in proportion to their population.” Id. at *5;
Compl. ¶ 21 (NYSECF No. 1). However, Defendants refused to
provide Moskovits with the agreed-upon compensation once “three
deals totaling $1.9 billion were consummated by Grigsby and BoA,
using his financial structure.” Moskovits, 2020 WL 6704176, at *2.
Grigsby, operating as agent for BoA, avoided signing any agreement
certifying the “promised compensation, valued at 35% of 1% of the
transaction value for a transaction value over $500 million, or 35%
of 2% for a transaction value under $500 million.” Id. at *1 (citing
Compl. ¶¶ 33, 53–54 (NYSECF No. 1)).
Bank of America Motion to Dismiss
BoA made their motion to dismiss on four grounds: “(1)
there is no contract between plaintiff and BoA; (2) the Complaint
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fails to plead that Grigsby was BoA's agent; (3) the Complaint fails
to state a cause of action for unjust enrichment against BoA; and (4)
the Statute of Frauds bars all of [P]laintiff's claims.” Id., at *2. The
Court agreed with all of BoA’s arguments and granted the motion to
dismiss.
On points (1) and (2), BoA’s primary argument was that
Moskovits’s correspondence was exclusively with Grigsby, so
“even if there was an agreement between plaintiff and Grigsby” that
agreement would not extend to BoA. Id. The Court agreed, finding
Plaintiff’s claim that “Grigsby acted as the bank’s ‘de facto’ agent”
to be unsubstantiated, as there were no “words or conduct of the
principal communicated to a third party” capable of giving rise to
the impression that BoA gave Grigsby any authority to speak for
them. Id. (quoting Wood v. William Carter Co., 273 A.D.2d 7 (N.Y.
App. Div. 2000)).
Points (3) and (4) succeeded due to Moskovits’s failure to
state a valid claim for unjust enrichment, a claim which requires:
“(1) a direct relationship with the defendant; (2) that the defendant
was enriched at the plaintiff's expense; and (3) that it is against
equity and good conscience to permit the other party to retain the
benefits.” Id. (quoting Georgia Malone & Co. v. Rieder, 19 N.Y.3d
511 (N.Y. 2020)). The Court found that there was no direct
relationship, as mentioned earlier, but it also emphasized that “there
[wa]s no allegation that BoA was enriched at [P]laintiff’s expense”
if the dispute concerns “a finder’s fee allegedly promised to him by
Grigsby, not by BoA.” Id. at *4. Moreover, the General Obligations
Law clearly specifies that “a contract to pay compensation for
services rendered in negotiating a . . . business opportunity” must be
made in writing. Id. (quoting Gen. Oblig. § 5-701(a)(10)
(McKinney’s 2002)). The Court also acknowledged that, according
to the Court of Appeals, “unjust enrichment and quantum meruit are
. . . barred by the statute of frauds where the compensation sought is
for services rendered in negotiating a business opportunity.” Id.
(quoting Snyder v. Bronfman, 13 N.Y.3d 504 (N.Y. 2009)). For
those reasons, the Court found that Moskovits’s negotiations would
be barred by the Statute of Frauds regardless, allowing it to grant
BoA’s motion to dismiss. Id.
Grigsby Motion to Dismiss
The Court similarly granted Grigsby’s motion to dismiss,
challenging Moskovits’s complaint on both procedural and
substantive grounds. Id. at *5. The first issue was that a New York
court “lack[ed] jurisdiction over [Grigsby] because he is a California
resident with insufficient contracts in New York.” Id. Moreover,
14
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since the Court had already found that Grigsby was not BoA’s agent,
“there [wa]s no basis to confer jurisdiction over Grigsby in New
York based on BoA’s ties to New York.” Id.
Substantively, there was no enforceable contract under the
Statute of Frauds, as was the case for BoA. Id. (citing Gen. Oblig.
§ 5-701(a)(10)). Finally, the Court found that unjust enrichment was
also inapplicable, as Moskovits “does not allege that [D]efendant
Grigsby received any revenue related to the financing structure
[P]laintiff allegedly shared with [D]efendant Grigsby.” Id. at *7. In
fact, “[a]s shown by [P]laintiff’s own documents annexed to the
Complaint, the Brazilian government’s loan guarantees in the BoA
loan documents did not include an oil royalties pledge,” making any
presumption that Moskovits’s finance structure was the reason for
the Defendants’ success just that, a presumption. Id. at *5. The
Court thus granted Grigsby’s motion to dismiss as well.
The Court also dismissed the action against the remaining
two (defaulting) Defendants, Siega and Colombo, finding there was
“no basis to continue this action against a [P]laintiff and two
defaulting [D]efendants, all of whom are residents of Brazil.” Id. at
*8.
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Playboy Enters. Int’l, Inc. v. Meredith Corp.
651903/2020, 2020 WL 7646950 (N.Y. Sup. Ct. Dec. 23, 2020)
Bradley Jennings
Senior Staff Member
Plaintiff Playboy Enterprises International, Inc., commenced
this action against Defendants Meredith Corp. (“Meredith”);
Pubworx Services, LLC (“Pubworx”); and Specialists Marketing
Services, Inc. (“SMS”); on May 26, 2020. See generally Compl.
(NYSECF No. 1). Prior to this action, Playboy settled a $3.85
million consumer class-action lawsuit (“Kokoszki Suit”) for
unlawful disclosure of consumers’ personal information. Playboy
Enters. Int’l, Inc. v. Meredith Corp., No. 651903/2020, 2020 WL
7646950, at *2–3 (N.Y. Sup. Ct. Dec. 23, 2020). After the
settlement, Playboy brought indemnification and breach of contract
actions against each defendant in this action. See id. at *3. On
December 23, 2020, the Court granted Meredith’s motion to
dismiss; granted in part and denied in part SMS’s motion to dismiss;
and denied PubWorx’s motion to dismiss. Id. at *2.
SMS
SMS was hired by Playboy as exclusive manager of
Playboy’s list of active and previous subscribers to PLAYBOY
Magazine, Playboy products, and various video content. Id. at *5.
SMS held that role during the relevant times of the violations
leading to the Kokoszki Suit. Id. In its motion to dismiss Playboy’s
indemnification claim, SMS argued that the “unequivocal language
of the contract indemnification provision” applied only to SMS’s
duties under the contract, and that the settlement at issue was
unrelated to any duties agreed to in the contract. Id. at *4. Playboy,
however, was able to connect SMS to the prior suit through the
Kokoszki Suit complaint which contained evidence that an SMS
catalogue had led to violations of consumer privacy laws in
Michigan. Id.
Ultimately, the Court sided with Playboy based on the clear
language of the Playboy-SMS contract. Id. at *5. While the Court
agreed with SMS that contracts must be strictly construed with
regard to indemnification obligations, the Court pointed to the SMSPlayboy contract provision clearly stating that SMS “will indemnify
Playboy . . . against any and all claims, lawsuits or proceedings . . .
arising out of or resulting from SSM’s breach of any of its
obligations” as clear evidence of such an obligation. Id. Moreover,
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the Court noted that the contract guaranteed that SMS would provide
such indemnification “even if [SMS] was not negligent.” Id. Thus,
the Court denied SMS’s motion to dismiss.
SMS next argued that Playboy’s breach of contract action
should be dismissed because it “merely duplicate[d Playboy’s]
indemnification claim.” Id. Playboy countered that when SMS
breached its duty to indemnify Playboy under their agreement, it
created a breach of contract claim to be offered in the alternative to
the indemnification claim. Id. But the Court rejected Playboy’s
breach of contract claim, noting that “[a] cause of action is
duplicative of another when they both arise out of the same facts and
allege the same damages,” as was the case here. Id. at * 6.
MEREDITH
Playboy alleged that Meredith was a successor-in-interest to
Time Customer Service, Inc. (“TCS”), a company that provided
mail-processing, distribution, and customer service to Playboy at the
time of the violations leading to the Kokoszki Suit. Id. at *2. As
successor-in-interest to TCS, Playboy argued that Meredith was
obligated to indemnify Playboy for the Kokoszki Suit settlement
costs. Id. at *7. Playboy also alleged that Meredith had breached
its contract with Playboy by failing to indemnify Playboy for those
costs. Id. at *6.
Meredith argued that Playboy’s complaint “demanded
indemnification from TCS on November 13, 2019,” a time when the
contract between Playboy and TCS had already been terminated and
was thus without merit. Id. at *7. Playboy contended that while the
contract had ceased, the expired contract’s indemnification
provision was “occurrence-based” and, as such, could be enforced
“years after termination of the underlying contract.” Id. But the
Court rejected Playboy’s argument. Id. at *8.
The Court focused on the survival provisions of the TCSPlayboy contract. Id. Absent among the contract’s survival
provisions was any mention of the indemnification obligation. Id.
And this absence was dispositive for the Court as it noted that “[i]f
the parties wished to provide for survival of [the indemnification
provision], they could have said so,” but they did not. Id. at *7. In
its response, Playboy failed to provide the Court with any cases that
“permit[ted] survival of an indemnification provision in the face of
a survival clause that excludes such provisions.” Id.
As to Playboy’s second argument, the Court found that
Playboy had failed to proffer any cases that suggested an
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“‘occurrence-based’ indemnification provision [should] override
the usual canons of contract construction.” Id. And those usual
canons, applied here, would have rendered the survival clause
“superfluous if other contractual terms [excluded from the survival
clause] survived independently.” Id. Moreover, if Playboy’s novel
argument were accepted, it would expose Meredith, and future
similarly situated parties, to extended liability despite no clear
intention to do so. Id. The Court believed that “[i]f the parties meant
to leave such a long tail of liability,” they could have and should
have said so. Id.
PUBWORX
Pubworx is a successor-in-interest to ProCirc LLC, a
company that provided Playboy with circulation services “including
marketing, promotion, order and payment service,” at the time of the
violations leading to the Kokoszki Suit. Id. at *2. Playboy argued
that Pubworx, by purchasing ProCirc’s assets and name in March
2017, also acquired ProCirc’s contractual liabilities in that purchase.
Id. at *8. Generally, when a corporation acquires another
corporation’s assets, the purchasing corporation is not liable for the
purchased corporation’s preceding liabilities. Id. One exception to
that general rule, however, occurs where the contract evidences an
“affirmative assumption of [those] duties.”
Id. (quoting
Amalgamated Transit Union Local 1811, AFL-CIO v. City of New
York, 846 N.Y.S.2d 336, 338 (N.Y. App. Div. 2007)).
The Court noted that the “Assumption of Liabilities” section
of the Playboy-PubWorx contract did not expressly assume the
liability of ProCirc. Id. But the question as to whether PubWorx
had impliedly agreed to assume such liability remained. Id. To
answer that, the Court would have look to the “conduct or
representations relied upon by” Playboy for an indication that
PubWorx had intended to assume such liability. Id. (quoting
Ladjevardian v. Laidlaw-Coggeshall, Inc., 431 F. Supp. 834, 839
(S.D.N.Y. 1977)). The only evidence available to the Court was the
original contract between Playboy and ProCirc which stated that it
was “binding on the parties’ successors,” and the fact that when
PubWorx purchased ProCirc in 2018, the amended agreement
between Playboy and PubWorx stated that the original contract’s
provisions would “remain in full force and effect.” Id. at *9. These
two items were insufficient for the Court to determine whether
PubWorx had impliedly assumed liability. Id. Thus, Pubworx’s
motion to dismiss the liabilities claim was denied at this early stage
of the litigation. Id.
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Finding that PubWorx could be liable for PorCirc’s
previous acts, the Court then turned to Playboy’s indemnification
action regarding ProCirc’s alleged violation of Michigan’s Personal
Privacy Protection Act (“PPPA”) relating to the Kokoszki Suit. Id.
The PPPA forbids disclosure of customer information unless: (a) the
customer gives written permission for disclosure; (b) a court orders
disclosure; (c) disclosure is reasonably necessary to secure payment;
(d) disclosure is solely for marketing to the consumer; or (e) a search
warrant or grand jury subpoena requires disclosure. Id. at *10.
Viewing the allegations most favorably for Playboy at the
complaint stage, the Court denied PubWorx’s motion to dismiss
Playboy’s indemnification claim. Id. at *11. First, the Court noted
that ProCirc’s service agreement with Playboy promised to
indemnify Playboy against claims arising from “any alleged breach
of the [agreement]” and further promised that ProCirc would
“comply with all applicable state laws.” Id. To defeat Playboy’s
PPPA violation allegations, PubWorx needed to show that ProCirc’s
disclosure met one of the PPPA’s exceptions. Id. at *10. And
though some of PubWorx’s PPPA-exception arguments may
ultimately have merit, the Court felt that more facts were needed to
decide on the issue, and, consequently, such a decision was better
reserved for a later motion for summary judgment. Id.
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Frequency Electronics, Inc., v. Bloch
652191/2020 2020 WL 5417188 (N.Y. Sup. Ct. Sept. 8, 2020)
Sarah Vinci
Senior Staff Member
On January 28, 2020, Defendant Martin Bloch (“Bloch”)
commenced a wrongful termination suit against Plaintiff Frequency
Electronics, Inc. (“FEI”) alleging “wrongful termination, breach of
employment agreement, and age discrimination.” Frequency Elecs.,
Inc. v. Bloch, 652191/2020 2020 WL 5417188, at *3 (N.Y. Sup. Ct.
Sept. 8, 2020). The lawsuit “was filed in Nassau County” and
assigned to Judge DeStefano. Id. It was brought on the premise
that the employment agreement between Bloch and FEI called for
a “fixed venue for any dispute arising out of” Bloch’s employment.
Id. (citing NYSECF No. 2, § 14). On September 8, 2020, the Court
granted Bloch’s Motion to Change Venue. Id. at *5.
Bloch filed two separate “Notices of Intention to Arbitrate”
pursuant to the 1980 and 2013 Agreements, which provided for
arbitration of disputes, and “designated an arbitrator.” See id. at *3.
(citing 1980 Agreement; NYSECF No. 3; AAA; NYSECF No. 1920). FEI then “brought [a] Petition . . . in New York County to stay
both arbitration proceedings.” Id.
Bloch then “commenced a second action in Nassau County .
. . for appointment of an arbitrator in the [American Arbitrator
Association] arbitration demanded pursuant to the 2013
Agreement,” which was “also currently pending in the Commercial
Division of Nassau County Supreme Court before” Judge
DeStefano. Id.
Bloch, 84, founded and then worked for FEI for 58 years.
Id. at *1. On January 27, 2020, “his employment was terminated.”
Id. Significantly, Bloch “lives in Oyster Bay Cove, Nassau County
and FEI is headquartered in Nassau County,” and “[a]ll of FEI’s
officers and senior management reside in either Nassau or Suffolk
Counties and FEI does not have any place of business in New York
County.” Id.
The parties formed an agreement on March 27, 1980, which
provided Bloch with “certain supplemental retirement, death
disability and severance benefits.” Id. An amended agreement was
made in 2008, which “ensur[ed] compliance with the provisions of
§ 409A of the Internal Revenue Code of 1986” and “provid[ed] that
the 1980 agreement” remained in effect. Id. The parties formed a
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final agreement in 2013 to further “enhance” Mr. Bloch’s benefits.
Id.
Arbitration of disputes were included in “[b]oth the 1980
Agreement and the 2013 Agreement.” Id. Moreover, “[t]he 1980
Agreement, the 2008 Agreement, and the 2013 Agreement have
virtually identical provisions” in which “Bloch consents to
jurisdiction of any state or federal court located within the State of
New York and agrees that all actions or proceedings arising, directly
or indirectly, from this Agreement shall be litigated only in courts
having such situs.” Id. at *2. More specifically, “neither the 1980
Agreement nor or the 2013 Agreement” specified the county in
which a “proceeding related to arbitration shall be brought.” Id.at
*3. (emphasis added).
The Court stated that arbitration proceedings are governed
by CPLR § 7502(a), which provides that “proceedings shall be
brought in the court and county specified in the agreement. If the
name of the county is not specified, proceedings to stay or bar
arbitration shall be brought in the county where the party seeking
arbitration resides.” Id.
Here, FEI argued that under the Jurisdiction Clause, failure
to “specify any county means that the parties specified every single
county.” Id. (emphasis added). The Court rejected FEI’s argument,
and held that “neither agreement provides that any objection to
venue is deemed waived for CPLR § 7502(a)(1) purposes or
otherwise.” Id.
The Court also dismissed FEI’s argument and reliance on LG
Funding, LLC v Four Paws Orlando LLC that except as under CPLR
§ 501 and CPLR § 510(2), the plaintiff’s choice of venue shall not
be disturbed because when consent is given to jurisdiction in a state
court, a venue in any county of that state is appropriate. Id. at *4
(citing LG Funding, LLC v Four Paws Orlando LLC, 2017 WL
5600330 (N.Y. Sup. Ct. Nov. 9, 2017)). The Court held “[t]hat the
contract provision in LG Funding [wa]s materially different from
those at issue here,” and that that “there [wa]s no waiver of any
objection to venue.” Id.
In conclusion, the Court found that Bloch’s objections to
venue were valid because CPLR § 7502(a)(1) mandates that, absent
an agreement specifying a county, suit is “to be brought in the
county in which the person seeking arbitration resides.” Id. at *5.
Because there was “no specific county for venue” mentioned in any
of the relevant agreements, Bloch was correct in bringing suit in
Nassau County, where he resides. Id. The Court also highlighted
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the fact that the company was located in Nassau County, and that
there are two related actions pending in Nassau County.
Consequently, the Court granted the motion to change venue to the
Supreme Court in Nassau County. Id.
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Case Summary: Feliciano v. Seabrook, Slip Copy (2020)
712894/2019 2020 WL 3494692
Julie Aberasturi
Staff Member
Plaintiff Jeanette Feliciano commenced this action in
Queens County against Defendants Norman Seabrook, Elias
Husamudeen, Joseph Bracco, Elizabeth Castro, Michael Maiello,
Amelia Warner, Thomas Farrell, Karen Tyson, Benny Boscio,
Kenyatta Johnson, Albert Craig, Daniel Palmeiri, Angel Castro,
Frederic Fusco, Paulette Bernard, Koehler & Isaacs, LLP (“Koehler
& Isaacs”), and Nominal Defendant the Corrections Officers
Benevolent Association, Inc. (“COBA”). Feliciano v. Seabrook,
712894/2019 2020 WL 3494692, at *1 (N.Y. Sup. Ct. 2021).
According to the complaint, Seabrook was COBA’s President
during the time of the incident, while Husamudeen, Bracco, Castro,
Maiello, Warner, Farrell, Tyson, Boscio, Johnson, Craig, Palmieri,
Fusco, and Bernard (collectively “Executive Board Defendants”)
held various executive board positions, and Koehler & Isaacs law
firm that represented COBA. Id. Plaintiff asserted claims for breach
of fiduciary duty, unjust enrichment, and accounting against the
Executive Board Defendants and breach of fiduciary duty against
Defendant Koehler & Isaacs. Id.
However, prior to commencing this action, Plaintiff had filed
an action in Federal court for the same allegations and causes of
action against Koehler & Isaacs. Id. at *2. Thus, Koehler & Isaacs
moved to dismiss, arguing the claim was barred by the doctrine of
res judicata. Id. the Court explained that “[u]nder res judicata or
claim preclusion, a valid final judgment bars future actions between
the same parties on the same cause of action.” Id. (quoting Parker
v. Blauvelt Volunteer Fire Co., 93 N.Y,2d 343, 347 (1999). The
Court found that although these claims were similar to the federal
claims, “the prior decision with respect to demand futility does not
constitute a final decision on the merits on the issue of the Executive
Board’s failure or refusal to take appropriate action. Id. at *3. In
doing so, the Court explained the Federal action did not and could
not litigate the issue of the Executive Board’s business judgment.
Id.
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Koehler & Isaacs also sought dismissal on the grounds that
the statute of limitations had expired. Id. The Court ultimately
denied dismissal, explaining where “the dismissal ‘on the merits’ is
not based on the same issue before the Court, CPLR 205(a) may be
used to toll the statute of limitations. Id. Thus, the Court found the
action was timely brought. Id.
Lastly, Koehler & Isaacs also moved to dismiss for lack of
standing. Id. at *4. The Court explained “the Second Department
held that ‘a plaintiff seeking to prosecute a derivative action on
behalf of an incorporated labor union had to satisfy the N-PCL’s
“five percent” requirement.’” Id. (quoting Jiminian v. Seabrook, 760
Fed. App’x 38, 44 (2d Cir. 2019). Therefore, the Court granted the
motion to dismiss for lack of standing, even as to nonmovant
defendants. Id.
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King v. Marsh & McLennan Agency, LLC
653707/2019 2020 WL 1498537 (N.Y. Sup. Ct. Mar. 27, 2020)
Stephen Bona
Staff Member
Plaintiff King commenced several actions against
Defendants Marsh & McLennan Agency, LLC and Marsh
McLennan Companies (together, “Marsh”) on June 25, 2019. See
King v. Marsh & McLennan Agency, LLC, 653707/2019 2020 WL
1498537, at *3 (N.Y. Sup. Ct. Mar. 27, 2020). King moved for
partial summary judgement on his first action, a declaratory
judgement that his non-solicitation agreement with Marsh was
unenforceable because the termination was involuntary without
cause, overbroad, and unnecessarily harmed King beyond the point
that Marsh needed to protect its legitimate business interests. Id. at
*1. Marsh cross-moved for attorney’s fee sanctions on the ground
that King’s motion was frivolous. Id. On March 27, 2020, the Court
denied both motions. Id.
Marsh hired King on June 9, 2014 as an “Account
Executive/Producer – Surety.” Id. On the same day, King signed a
non-solicitation and confidentiality agreement, in which he
promised that “for a period of two years from his separation from
employment, whether that separation was voluntary or involuntary,
he would not solicit clients, prospective clients, or employees of
Marsh.” Id. at *2. He acknowledged that his work was confidential
and agreed to keep the information secret following a possible
separation. Id. King was fired on July 12, 2018. Id. King alleged
that he was fired without cause, and said he was given an order by
the Vice President that he had to resign or else Marsh would make
it challenging for King to find another job in the industry and he
would have to pay Marsh $500,000. Id. He further alleged that he
was not given any warning for his termination. Id. He also alleged
that he was told that the agreement was non-enforceable and that if
King went to another firm, he could bring his clients without
worrying about potential future litigation. Id. Marsh disagreed with
that assertion, and stated that the agreement was enforceable and
that King was fired due to poor production. Id. Moreover, he said
that even if King was not fired for cause, the original agreement
applied to both termination for cause and without cause. Id. at *3.
King responded and claimed that he was fired due to racial
discrimination. Id.
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The Court explained that for a motion for summary
judgement to succeed, “the cause of action or defense shall be
established sufficiently to warrant the court as a matter of law in
directing judgment in favor of any party.” Id. (quoting CPLR
2312(b)). The Court added that partial summary judgement “allows
a party to move ‘as to one or more causes of action, or part thereof,’”
if there is an absence of material fact. Id. (quoting CPLR 3212 (e)).
Here, King relied on a single case, BDO Seidman v Hirshberg, to
argue that this agreement should not be enforced since it is
unreasonable with regards to its length and area, it overbroadly
protects the employer’s interest, and is an “unreasonable
burdensome” to the employee. Id. (citing 93 N.Y.2d. 382 (N.Y.
1999)).
According to King, the geographic interest was
unreasonable since: (1) the agreement did not have any geographic
limitations; (2) the agreement was overbroad because it protected
the employer’s interest because he obtained the clients himself
without the help of Marsh, using publicly available information; and
(3) that it was unreasonably burdensome for King to keep the
agreement because the clients were not confidential. Id. Thus,
Marsh had “no legitimate interest in barring King from contacting
those clients.” Id. at *4. Finally, King argued that non-solicitation
agreements only apply when the termination was for cause, and thus
the agreement was inapplicable here because he was terminated
without cause. Id.
Marsh pointed to several cases in which prior courts had
upheld the validity of “nearly identical” clauses to refute King’s
argument. Id. (collecting cases). First, he asserted that the original
agreement allowed King to seek employment in his industry, and
that he was only precluded from taking Marsh’s clients. Id. Marsh
argued that that covenant satisfied the standard laid out in BDO
Seidman. Id. Marsh further argued that if non-solicitation
agreements required the termination to be for cause, there was at
least enough of an issue of material fact in the case for summary
judgment to be denied. Id. The Court found that if Marsh helped to
develop these relationships and if the information at issue was not
public, he had a legitimate interest in protecting the business’s
goodwill and customer relationships. Id. at *5. Marsh also cited
case law to argue that the two-year solicitation restriction was
reasonable, the lack of geographic restriction was not fatal in nonsolicitation agreements, and the agreement did not “impose undue
hardships” on King because King can still obtain other employment
in this field. Id. (citations omitted).
Marsh cross-moved for attorney’s fee sanctions, arguing that
King had engaged in “frivolous conduct.” Id. at *4–5. He believed
that King knew that there were material issues of fact in this case
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and thus, his partial summary judgement motion was frivolous. Id.
at *5. King opposed the motion, stating that current evidence was
misleading, failed to refute material fact, and contained significant
omissions. Id. In his response, Marsh further claimed that the
motion was frivolous because discovery was “far from complete.”
Id.
The Court denied both motions. Id. Marsh successfully
raised multiple issues of material fact, including whether or not the
client lists were developed solely by King. Id. at *6. The resolution
of that issue would impact whether Marsh had a legitimate interest
in preventing King from taking its clients or not, and thus summary
judgment was inappropriate. Id. The Court also agreed that an
absence of a non-compete provision would make the agreement
more likely to be enforceable. Id. Other factual disputes, such as
whether King was terminated for cause and whether the racial
discrimination claim was accurate, also remained unresolved. Id.
Finally, the Court denied Marsh’s cross-motion for attorney’s fee
sanctions because Marsh did not meet the strict bar under 22
NYCRR 130-1.1. Id.
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Walleye Power, LLC v. Bay Shore Power Co.
651388/2020, 2020 WL 6576186 (N.Y. Sup. Ct. Nov. 4, 2020)
Nicholas Bonelli
Staff Member
On March 9, 2018, Walleye Power LLC (“Walleye”) entered
into an Asset Purchase Agreement (the “APA”) with Bay Shore
Power Company (“Bay Shore”) and its indirect affiliate, FirstEnergy
Generation LLC (“FEG”). See generally APA (NYSECF No. 39).
Pursuant to the APA, Bay Shore and FEG agreed to sell the Bay
Shore Cogeneration Plant in Oregon, Ohio (the “Generating
Facility”) to Walleye for $38.7 million. See Walleye Power, LLC v.
Bay Shore Power Co., 651388/2020, 2020 WL 6576186, at *1 (N.Y.
Sup. Ct. Nov. 4, 2020). Subsequent to the closing of the APA,
Walleye discovered several material issues with the Generating
Facility. See generally id.
Walleye asserts breach of contract and fraudulent
inducement claims against Bay Shore. Id. Bay Shore filed a motion
to dismiss under CPLR 3211 §§(a)(1) and (7), which was denied in
its entirety by J. Andrew Borrock on November 4, 2020. Id. The
Court held that Walleye sufficiently pled Bay Shore’s willful breach
of contract through Bay Shore’s misrepresentations relating to the
condition of the Generating Facility. Id. The Court also held that
Walleye pled a sufficient claim for fraudulent inducement to enter
the APA. Id.
For Walleye’s breach of contract claim, §3.22 of the APA
asserted that “[the] Generating Facility is in good operating
condition, subject to normal wear and tear, and has been regularly
maintained in accordance with Good Utility Practice.” Id. (quoting
APA (NYSECF No. 39)). However, certain major components of
the Generating Facility needed to be replaced shortly after the
closing. Id. The causes for these issues were unbeknownst to
Walleye at the execution and closing of the APA in order “to conceal
the true condition and value of the Plant.” Id. (quoting Compl. ¶ 4
(NYSECF No. 2)). In particular, Walleye alleged Bay Shore was
aware of a prior failure with a dissimilar metal weld (“DMW”), and
that “more DMW failures were imminent.” Id. at *2 (citing Compl.
¶ ¶ 132–37 (NYSECF No. 2 )). There were also issues with “tube
leaks”, a limestone crusher, an air heater, and “a dangerous
generator fault.” Id. (citing Compl. ¶ 139 (NYSECF No. 2)).
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Critically, the APA had a damages provision which limited
Bay Shore’s liability to a $7.75 million escrow cap. Id. at *1; (citing
APA §§ 1.01, 10.02(a) (NYSECF No. 39)). However, Walleye
alleged that the agreed-upon carve-out from the cap for “fraud or
willful or intentional breaches of a material representation,
warranty, covenant, or agreement,” should apply and therefore not
limit damages to the cap. Id (quoting APA § 10.06 (NYSECF No.
39)).
Therefore, Walleye sufficiently plead a breach of contract
claim because Walleye alleged that the sellers “knew well in
advance of both the execution of the APA and the Closing that (a)
the Plant’s most valuable assets would likely fail in the near future,
(b) these assets had been poorly maintained in violation of First
Energy corporate policy and (c) the Records misrepresented the
state of the Plant’s operations.” Id. (quoting Compl. ¶3 (NYSECF
Doc. 2)).
Walleye’s fraudulent inducement claim centered around the
records not “accurately reflect[ing] the operational history of the
Generating Facility in all material respects.” Id. (quoting APA §
3.22 (NYSECF No. 39)). Thus, Walleye adequately pled issues over
“the accuracy and completeness of the records provided to Walleye
to enter the APA.” Id. at *2. According to Walleye, Bay Shore
represented the facility as being maintained according to “Good
Utility Practice.” Id. Bay Shore made these representations despite
its knowledge of a parade of issues including the DMWs, water
chemistry, “pad-walled” water tubes, hydrated ash that “fouled” air
water tubes, and a failure to properly install and maintain the
electrical field voltage transducer and generator ground. Id.
Much of the Court’s analysis however centered upon Bay
Shore’s nondisclosure of serious issues with the DMWs, specifically
a November 2017 shutdown, prior to the closing. Id. According to
Walleye, Bay Shore was aware that DMWs were the root cause of
the shutdown but failed to provide this information in the Generation
Availability Data System (“GADS”). Id. This was the report
delivered to Walleye as part of Walleye’s due diligence materials.
Id. Instead, Bay Shore described the issue as a “Tube Leak
Superheater” and used a code “indicating that the cause was
unknown.” Id. Bay Shore listed this despite the existence of GADS
demarcations that specifically account for DMW issues. Id. To
further compound Bay Shore’s nondisclosure, they were aware of
the DMW issue “almost immediately after the November 2017
outage,” and had several discussions with Bay Shore engineers
about the shutdown and its prospect on DMWs. Id. at *3 (citing
Compl. ¶¶ 84–87 (NYSECF No. 2)). It was not until after the
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closing that Walleye received a “Failure Analysis Report” which
confirmed the DMW issue. Id. (citing Compl. ¶ ¶ 87–88 (NYSECF
No. 2)). Therefore, the only information Walleye had on this
November 2017 shutdown prior to closing was the imprecise GADS
number used in the due diligence report. Id.
In defense of their actions, Bay Shore argued that the cause
was not listed as “unknown,” but rather, it was marked as an issue
with the “Tube Leak Superheater.” Id. at *2. The Court was
unpersuaded and noted that “the argument misses the point.” Id.
The crux of the nondisclosure issue was that whatever code Bay
Shore used was “incomplete (i.e., a half-truth)” as to the root cause.
Id. In other words, Bay Shore gave no notice to Walleye that the
root cause of the issue was the DMW failure. Id. To grant Bay
Shore’s motion to dismiss on this claim, the Court was looking for
an expert affidavit which would indicate that the code used by Bay
Shore “was proper under the circumstances or that [the code] should
have given Walleye any notice of the severity of the issue.” Id. at
*4. According to the Court, the incompleteness and correctness of
the codes were a material fact not properly decided at this procedural
juncture. Id.
The Court also noted that the fraudulent inducement claim is
not duplicative of the breach of contract claim, “because Walleye
alleges a duty separate and distinct from the alleged breach of the
APA to provide accurate information,” and that Bay Shore made
material misrepresentations “to induce Walleye to agree to a higher
purchase price. . . .” Id. at *5. Furthermore, because of the
indemnity cap, “any damages in excess of that cap that Walleye
seeks in connection with the fraudulent inducement claim cannot, as
a matter of law, be said to be the same damages as are sought in
connection with the breach of contract claim.” Id.
Thus, “the gravamen of the complaint is that Bay Shore
deliberately misled Walleye as to the cause of the shutdowns by
telling only half truths.” Id. at *3. Therefore, the Court held
Walleye sufficiently pled a claim for fraudulent inducement, and
denied Bay Shore’s motion to dismiss. Id. at *5.
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Bd. of Dir’s. of Big Deal Realty on Greene St., Inc. v. 60G 133
Greene St. Owner, LLC
656819/2019, 2020 WL 4459731 (N.Y. Sup. Ct. Aug. 2, 2020)
Steven Buynitsky
Staff Member
Plaintiff co-op board Big Deal Realty on Greene Street (“the
Board”) commenced an action seeking declaratory judgment
regarding an alleged breach of contract against lessee 60G 133
Greene Street Owner, LLC (“60G”) in New York County on
November 15, 2019. Bd. of Dir’s. of Big Deal Realty on Greene St.,
Inc. v. 60G 133 Greene St. Owner, LLC, 656819/2019, 2020 WL
4459731, at *2 (N.Y. Sup. Ct. Aug. 2, 2020) [hereinafter Big Deal
Realty]; see generally Compl. (NYSECF No. 1). The Board alleged
that the conveyance of the entire ownership interest in 60G was void
for lack of board approval, or in the alternative, constituted a breach
of 60G’s lease and the co-op’s bylaws for 60G’s failure to pay a
“flip tax” triggered upon such transfer. Big Deal Realty, 2020 WL
4459731, at *2. On January 21, 2020, 60G moved to dismiss the
complaint pursuant to CPLR 3211(a)(1)(7). See generally Mot. to
Dismiss (NYSECF No. 6). On August 2, 2020, the Court, in a
decision by Judge Andrew Borrock, granted the Board’s Motion and
held that the conveyance was neither a breach of contract nor invalid
as a matter of law. Big Deal Realty, 2020 WL 4459731, at *4–5.
In 2015, “60G acquired two shares of the co-op appurtenant”
to the execution of a proprietary lease encompassing two units of a
Manhattan building for $40 million. Id. (citing Compl. ¶¶ 10–15
(NYSECF No. 1)). The relevant provision of the lease states that,
except upon majority vote of the board or supermajority vote of
lessees, “the Lessee shall not assign this lease or transfer the shares
to which it is appurtenant or any interest therein, and no such
assignment or transfer shall take effect as against the Lessor for any
purpose.” Id. (citing Lease ¶ 16 (NYSECF No. 2)). Furthermore, a
provision of the co-op’s bylaws vests the Board with authority to
“implement and enforce conditions in connection with an
assignment or transfer by a Lessee of any interest in a lease or the
shares appurtenant thereto.” Id. In 2000, the co-op enacted a “flip
tax” valued at 1% of the consideration paid as part of a transfer of
co-op shares. Id. (citing Compl. ¶ 14 (NYSECF No. 1)). In 2018,
the owners of 60G “conveyed their entire ownership interest in 60G”
as payment for a debt, leaving 60G’s interest in the lease and shares
intact. Id. According to the Board, 60G failed to notify the board
of the transfer or pay the mandated fee. Id. at *1–2.
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The Court began by stating “it is well settled that a transfer
of an interest in a tenant does not constitute an assignment of a lease
absent a contractual provision which provides otherwise.” Id. at *2.
To bolster this proposition the Court discussed three cases, Dennis’
Natural Mini-Meals, Inc v. 91 Fifth Ave. Corp, 172 A.D.2d 331
(N.Y. App. Div. 1991), Sea Cliff Delicatessen, Inc. v. Skrepek, 199
A.D.2d 510 (N.Y. App. Div. 1993), and Brentsun Realty Corp. v.
D’Urso Supermarkets, Inc., 182 A.D.2d 604 (N.Y App. Div. 1992).
See id.
In Dennis’ Natural Mini-Meals, Inc., a corporate tenant sold
the entirety of its common stock to another corporation without
seeking landlord consent, despite a lease provision permitting
assignment of a lease to another tenant in the same business only
upon landlord permission. Id. The Court here noted the First
Department’s holding that, “a corporate tenants transfer of all of its
stock to a third party does not constitute a breach of a nonassignment
provision of a lease,” regardless of a change in beneficial ownership
of the corporation. Id. at *2–3 (quoting Dennis’ Natural MiniMeals, Inc., 172 A.D.2d at 334). This was especially pertinent in the
case of corporate lessees, as a landlord in such a case should have
notice that she is dealing with a corporate entity distinct from the
individuals in ownership and management thereof. Id. at *3. A
landlord seeking to protect itself against such change in beneficial
corporate ownership could easily have written an express provision
addressing the situation. Id. Two years later, the Second
Department cited Sea Cliff Delicatessen in holding that an
individual’s sale of his shares in a corporate lessee to a third party
was not an assignment in violation of a nonassignment provision.
Id. at *3.
Finally, the Court discussed Brentsun, in which a lease
provision specifically set out that “[t]ransfer or sale of fifty percent
. . . or more of the stock . . . shall constitute an assignment of this
Lease which must require Landlord’s consent.” Id. at *3–4 (quoting
Brentsun Realty Corp., 182 A.D.2d at 604). Despite this provision,
the corporate lessee’s merger with its parent corporation was not
held to be an assignment, and thus in violation of the lease, as “the
merger did not change the beneficial ownership, possession, or
control of [the tenant’s] property or leasehold estate.” Id. at *4
(quoting Brentsun Realty Corp., 182 A.D.2d at 605).
In the present Motion to Dismiss, 60G’s lease did not contain
a specific provision that a transfer of interest in the lessee constituted
an assignment. It merely stated that “the Lessee shall not assign this
lease or transfer the [co-op] shares to which it is appurtenant or any
interest therein.” Id. at *1, *4. As 60G only transferred its
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ownership interest, this transfer did not constitute an assignment. Id.
at *4. Thus, there was no obligation to seek board approval or pay
the “flip tax,” as the lease and by-laws were silent pursuant to
transfers in ownership. Id. (“Having failed to provide a provision
in the operative Co-Op documents that transfers in ownership of the
Lessee are proscribed without Board approval or otherwise that the
Flip Tax shall be due upon such transfer, the court shall not rewrite
one under the guise of interpretation.”). The Court granted 60G’s
Motion to Dismiss. Id.
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Koblence v. Aster Jewels, Inc.
656288/2017, 2020 WL 7230663 (N.Y. Sup. Ct. Dec. 8, 2020)
Jenna M. Codignotto
Staff Member
On September 20, 2017, Plaintiffs Rafka & Company, Ltd.
(“Rafka”) and Rafael Koblence, its Vice-President, brought this
action against Defendants Aster Jewels, Inc. (“Aster”) and Ajay
Jain, Aster’s principal, alleging that they wrongfully sold jewelry
that was serving as collateral for a joint venture between the parties.
See generally Compl. (NYSECF No. 1). On June 5, 2019, Mr.
Koblence and Rafka amended their complaint to assert the following
causes of action: (1) rescission based on violations of Article 5 of
the General Business Law; (2) breach of contract; (3) conversion;
and (4) violations of General Business Law §§ 46, 48, and 349. See
Amended Compl. (NYSECF No. 25). In response to the Amended
Complaint, Aster moved to dismiss the first, third, and fourth causes
of action pursuant to CPLR § 3211(a)(7). Mot. to Dismiss.
(NYSSCEF No. 29). The Prior Order granted Aster’s motion to
dismiss as to the first and fourth causes of action, and dismissed the
Complaint as against Ajay Jain in his individual capacity. Koblence
v. Aster Jewels, Inc., 656288/2017, 2020 WL 7230663, at *1, (N.Y.
Sup. Ct. Dec. 8, 2020). Mr. Koblence and Rafka filed this motion
for leave to reargue the Court’s decision and order. Id.
The Court began by noting that to prevail on a motion for
leave to reargue, the proponent must show that the Court overlooked
or misunderstood the relevant facts of the case, or that it incorrectly
applied the controlling law. Id. Here, Mr. Koblence and Rafka
argued that the Court did both. Id. First, Mr. Koblence and Rafka
asserted that the Court overlooked the issue of personal property, as
they did not brief it. Id. Second, they urged that the Court
incorrectly applied “the UCC in interpreting Article 5 of the NY
GBL.” Id. The Court found Mr. Koblence and Rafka’s argument
as to the issue of personal property persuasive, and partially granted
their motion for reargument. Id.
However, the Court dismissed the motion with respect to the
first and fourth causes of action. Id. Both causes of action are based
on Article 5 of the GBL, which defines the term “collateral loan
broker” as “apply[ing] to merchants regularly engaged in the
business of making loans secured by pledges of personal property.”
Id. The Court described that under Article 5, a single transaction is
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insufficient to show that a person, partnership, or corporation
regularly engages in the business of a collateral loan broker. Id.
In dismissing the motion as to the first and fourth causes of
action, the Court looked to Kahan Jewelry Corp. v. Coin Dealer as
persuasive authority. Id. The Kahan court held that Article 5 did
not apply to Kahan Jewelry, the secured creditor, because it engaged
in a single transaction and the statutory definition of collateral loan
broker only applies to those who “routinely engage[] in the business
of a collateral loan broker.” Id. at *3 (citing Kahan Jewelry Corp.
v. Coin Dealer, 160007/2013 2018 WL 1794740 (N.Y. Sup. Ct. Apr
16, 2018)). This case also involves a single transaction. Id. As a
result, this Court found that there was insufficient evidence to show
that Aster routinely carries out the business of a collateral loan
broker. Id. To bolster its conclusion, the Court pointed out that the
case law Mr. Koblence and Rafka rely on “all involve transactions
with a licensed pawnbroker that was regularly engaged in the
business of making loans on the pledge of personal property.” Id.
Therefore, the Court held that Aster was not within the ambit of
Article 5, and dismisses the first and fourth causes of action since
they pertain to this Article. Id.
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Rahul Narain v. Society Pass Inc.
656956/2019, 2020 WL 6784173 (N.Y. Sup. Ct. Nov. 18, 2020)
Sophie Copenhaver
Staff Member
Plaintiff Rahul Narain (“Narain”) commenced this action
against Defendant Society Pass Incorporated (“SPI”) on November
22, 2019. See Summ. with Notice (NYSECF No. 1). On December
23, 2019, Narain filed a complaint against SPI, alleging breach of
contract and failure to pay wages claims, which arose from his
employment with SPI. Compl. ¶¶ 6–9 (NYSECF No. 4). In
response, SPI asserted seven counterclaims: (1) conversion, (2)
breach of contract, (3) tortious interference with prospective
economic advantage and business relations, (4) trespass to chattels,
(5) misappropriation of trade secrets, (6) breach of fiduciary duty,
and (7) unjust enrichment. Answer with Counter-Cl. ¶¶ 16–23
(NYSECF No. 5). On October 28, 2020, Narain filed a motion to
compel discovery from SPI. Order to Show Cause (NYSECF No.
19).
CPLR § 3101(a) requires “full disclosure of all matter
material and necessary in the prosecution or defense of an action.”
Narain v. Society Pass Inc., 656956/2019, 2020 WL 6784173, at *1
(N.Y. Sup. Ct. Nov. 18, 2020) (quoting N.Y. C.P.L.R. § 3101(a)).
Additionally, CPLR § 3120 requires a party “to produce and permit
the party seeking discovery . . . to inspect, copy, test, or photograph
any designated documents or any things which are in the possession,
custody or control of the party.” Id. (quoting CPLR § 3120(1)(i)).
First, the Court determined that Narain is entitled to SPI’s
independent director and employee email accounts because the
email accounts are within their constructive possession and control.
Id. Dennis Nguyen, SPI’s CEO, filed an affidavit stating that the
“independent directors are not prepared to be subject to search[es],”
however the Court did not find this argument persuasive. Id. The
Court stated that the independent directors owe a fiduciary duty to
SPI, and therefore cannot claim that discovery over their emails is
overly burdensome. Id. Moreover, the Court held that if SPI fails
to produce current and former independent directors and employee
email accounts on the company server, the Court will order an
“adverse inference that any such email accounts had information
which confirmed that the Defendant did not complete the Series C
financing so as to avoid paying the Plaintiff its cash and equity
compensation.” Id. Additionally, if any current independent
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director or employee fail to allow SPI access to their emails, they
risk breaching their fiduciary duty. Id. Further, former independent
directors and employees whose email accounts are not under control
of SPI must “provide an affidavit sworn under penalties of perjury
as to (i) when such former director or employee ceased to be a
director or employee, (ii) whether such former director and
employee had a company email account, and (iii) when such
company email account was (if it was) removed from the
Defendant's system.” Id.
Second, the Court held that the scope of discovery is
anything that relates to Narain’s “cash and equity compensation
which was supposed to vest on the closing of the Series C
financing.” Id. at *2. The relevant discovery includes board
resolutions, board minutes, and capitalization tables. Id. Finally,
the Court dismissed Narain’s motion for sanctions with prejudice.
Id.
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Canon U.S.A., Inc. v. Stereo Advantage, Inc.
656179/2017, 2020 WL 6715016 (N.Y. Sup. Ct. Oct. 13, 2020)
Eileen M. Creaser
Staff Member
Plaintiff Canon U.S.A., Inc. (“Canon”) filed this action
against Defendant Stereo Advantage Inc (“Stereo Advantage”) on
October 3, 2017 for claims of “breach of contract and unjust
enrichment to recover certain monetary rebates that Stereo
Advantage was not qualified to receive.” Canon U.S.A., Inc. v.
Stereo Advantage, Inc., No. 656179/2017, 2020 WL 6715016, at *1
(N.Y. Sup. Ct. Oct. 13, 2020). Stereo Advantage answered asserting
counterclaims for “fraud, fraud in the inducement, and breach of the
covenant of good faith and fair dealing implied in the parties’ dealer
sales agreement.” Id. In its answer, Stereo Advantage asserts that
Canon “manipulated its rebate program,” causing approximately
$20 million in damages to Stereo Advantage. Id.
A Preliminary Conference Order was issued for this
litigation on February 28, 2019, wherein both parties were instructed
to serve demands for discovery by March 28, 2019. Id. Canon made
a timely request for Stereo Advantages’ financial statements and tax
returns beginning on January 1, 2014. Id. Stereo Advantage
responded without any documents, instead objecting to the request
by asserting that the documents were not relevant. Id. When
Canon’s counsel sent a deficiency letter to counsel for Stereo
Advantage, Stereo Advantage “requested additional time to
respond.” Id. Having been granted additional time, Stereo
Advantage produced “the first page of its federal income tax returns
for the years 2014 through 2018 and certain financial spreadsheets.”
Id.at *2. Canon then requested a motion to compel the production
of its requested documents, stating that Stereo Advantage’s
production was deficient. Id. Stereo Advantage answered, insisting
that only the tax return’s first page was relevant. Id.
The Court issued a decision and order on August 3, 2020
compelling Stereo Advantage to produce documents in accordance
with Canon’s original request and related documents regarding
Stereo Advantage’s counterclaims. Id. Again, counsel for Stereo
Advantage requested an extension because of “difficulties in
retrieving copies of the tax returns.” Id. In its letter, Stereo
Advantage stated a number of reasons for its delay in production,
“including the disruption caused by Covid-19 and the purported
sabotage of its computer systems by a former employee that had
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handled the tax returns.” Id. Canon then filed this motion for
sanctions. Id.
This Court relied on precedent from the First Department,
stating that a court may determine an appropriate sanction for a
party’s failing to produce documents, however it noted that
imposing sanctions is dependent on a “party’s willful and
contumacious conduct in refusing to comply with outstanding
discovery obligations.” Id. (citing Husovic v. Structure Tone, Inc.,
171, A.D.3d 559, 559 (N.Y. App. Div. 2019); Sanchez v. City of
N.Y., 266 A.D.2d 127 (N.Y. App. Div. 1999)). Stereo Advantage
argued that sanctions are inappropriate in this case because it “does
not possess the requested information at this time but will provide
such information upon receipt.” Id.
Taking the documents already produced by Stereo
Advantage into consideration, this Court found that sanctions are
warranted due to Stereo Advantage’s repeated failure to produce
support for their counterclaims. Id. at *3. The Court also found that
Stereo Advantage’s “complete disregard” for the prior orders in this
case amounts to “contumacious conduct in evading its discovery
obligations.” Id. First, Stereo Advantage argued that sanctions were
not appropriate based on an affidavit of the Tax Director of
Advantage Global Resources. Id. at *2. In it, Anthony LaFornara
stated that he requested Stereo Advantage’s tax returns in February
2020 but has received no response from the IRS. Id. The Court
noted that it is unclear what relationship LaFornara and Advantage
Global Resources have with Stereo Advantage and why Stereo
Advantage itself “fails to proffer a proper affidavit and explanation
in opposition to the instant motion.” Id. The Court also questioned
why Stereo Advantage could not now produce the requested
documents when it previously provided the first page of certain tax
returns in March 2020. Id. at *3.
Critically, Stereo Advantage attempted to provide reasons
for delays in their August 2020 letter, but the letter was unsworn
from counsel to Stereo Advantage, “who did not state whether he
had any personal knowledge of the incidents described.” Id. The
counsel in fact conceded that “he had never been told by his client
that the balance of the tax returns at issue or other financial
information was not available during the prior motion practice.” Id.
Accordingly, the Court ordered that Canon’s motion would
be granted, specifically that Stereo Advantage “shall produce its
financial statements, income tax returns, and other related
documents in support of its counterclaims” on November 16, 2020.
Id.
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Fein v. Berger
656540/2020, 2020 WL 7315494 (N.Y. Sup. Ct. Dec. 11, 2020)
Daniel A. Green
Staff Member
Respondent Elliot Berger (“Berger”), a former employee and
minority stake holder, in a group of Arizona nursing homes. Fein v.
Berger 656540/2020, 2020 WL 7315494, at *1 (N.Y. Sup. Ct. Dec.
11, 2020). Berger was fired for alleged misconduct. Id. This
conduct included wiring money from the bank accounts of the
nursing homes to his brother-in-law. Id. Respondent filed the
original action against Allegiant Realty, LLC (“Allegiant Realty''),
the owner of the nursing homes real estate, and Allegiant Holdings,
LLC (“Allegiant Holdings”), the holding company for “entities that
lease the nursing homes from Allegiant Realty and operate the
homes.” Id. Berger asserted eighteen claims in a lawsuit against
Petitioners (the “Arizona Action”), which primarily alleged that
Petitioners Allegiant Holdings and Allegiant Realty violated the
operating agreement of the nursing homes they governed. Id.
The original Operating Agreement of Allegiant Realty,
including the Amendment (collectively hereinafter “Realty
Agreement”), dated by Allegiant Realty, Allegiant Holdings,
Managers and Petitioners Irving Langer (“Langer”), and Ariel Fein
(“Fein”), contained a dispute resolution agreement. Id. The dispute
resolution clause called for the parties to use their best effort to
resolve any dispute in good faith, and if no resolution was agreed to
in 10 days, “either party may submit to final and binding arbitration
before Rabbi Eytan Feiner of Congregation Kneseth Israel in
Rockaway, New York (the ‘Beth Din’). Either party may commence
the arbitration process called for in this Lease by filing a written
demand for judgment with the Beth Din.” Id (emphasis added).
The end of the dispute resolution clause states that all the parties
“hereto agree that this paragraph shall be grounds for dismissal of
any court action commenced by any party with respect to a dispute
arising out of such matters.” Id. The word “may” was disputed
amongst the parties; the Respondents argued that the word makes
the arbitration clause merely permissive, and therefore they are not
required to appear in the Beth Din. Id. at *3.
The Realty Agreement contained a provision that explicitly
called for jurisdiction and venue to be in Phoenix, Arizona. Id. at
*2. However, in a 2017 agreement entitled “The Allegiant Holdings
C, LLC Limited Liability Company Agreement” (hereinafter “2017
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Holdings Agreement”) signed by Berger, Fein, and Jake Weintraub,
but not signed by Langer, contained a provision stating all disputes
will be resolved under the jurisdiction of courts, both state and
federal, in New York. Id. The 2017 Holdings Agreement had no
arbitration provision. Id. The Petitioners filed a motion to enjoin
the Respondents from continuing the Arizona Action, as well as a
motion to compel the Petitioners to arbitrate the Arizona Action,
pursuant to the dispute resolution clause. Id. at *1.
There also existed another agreement, entitled the
“Operating Agreement of Allegiant Holdings C, LLC (hereinafter
the “2016 Holdings Agreement”). Id. at *2. The 2016 Holdings
Agreement, dated September 22, 2016, by Berger and Weintraub as
managers of the company, and Berger, Fein, Langer and Weintraub
as members, stated that the agreement may be amended, altered or
modified by a vote of the majority of the members. Id. The 2016
Holdings Agreement contained an identical arbitration clause to the
Realty Agreement. Id. The 2016 Holdings Agreement provided that
Berger, Fein, Langer, Weintraub and Langer each are 25% members
of Allegiant Holdings and therefore, when Berger, Fein, and
Weintraub signed the 2017 Holdings Agreement, a 75% vote to
adopt it meant it was adopted. Id. Berger, who signed 2017
Holdings Agreement himself, argued the 2016 Holdings Agreement
governs. Id. As such, the Petitioners demanded a Beth Din hearing.
Id. at *3.
For the Petitioners to obtain the requested injunction, they
must prove: “(1) a likelihood of success on the merits, (2) the
prospect of irreparable injury if the provisional relief is withheld,
and (3) a balance of the equities in its favor.” Id. at *3 (citing
Invesco Institutional (N.A.), Inc. v Deutsche Inv. Mgmt. Ams., Inc.,
74 A.D.3d. 696, 697 (N.Y. App. Div. 2010)). The question before
the Court is whether allowing the Arizona Action would violate the
arbitration provision, and if so, should an injunction be granted.
The first question before the Court depends on whether the
word “may” in the arbitration clause is permissive, as the
Respondents argue, or mandatory, as the petitioners argue. Id. The
Court decided that the word may, as construed in the provision, is
permissive only to the extent that either party may demand the Beth
Din, without any consent needed, however, once demanded, is it
mandatory. Id. The Court conceded that it is required that the
parties first meet to settle the dispute, but once the Beth Din is
demanded, any other court action must be dismissed; therefore it
was mandatory. Id. The arbitration provides a legal exception to
the provision which requires jurisdiction to be in Phoenix, Arizona.
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Id. at *4. Therefore, once the Petitioners have rightfully demanded
the Beth Din, any other court action must be dismissed, as per the
Realty Agreement.
The Court further stated that they have found a likelihood of
success on the merits for the Petitioners, satisfying the first prong of
the test needed for an injunction. Id. There is also irreparable injury
if they have to litigate the Arizona Action as well as Beth Din, due
to the possibility of “inconsistent rulings” impacting the Beth Din,
satisfying the second prong. Id. Lastly, as to the balance of equities,
the Court found in favor of the Petitioners, because “having to
proceed with the Arizona Action while their Petition to compel
arbitration is decided would alter the status quo whereas an
injunction would merely preserve it.” Id.
The Court enforced the 2017 Holdings Agreement because
it was signed by a majority, 75%, even though Langer did not sign
it. Id. Either way, the Court explained, if the 2016 Holdings
Agreement was controlling, Beth Din would be required to settle all
disputes under that agreement. Id. The Respondents argument
failed. Id. With respect to the provision stating New York has
jurisdiction, the Court explained that provision is not exclusive,
merely permitting New York to have such jurisdiction. Id. The
Court held that with respect to the request for an injunction to the
2017 Holdings Agreement the decision is not left up to this Court,
but to Rabbi Feiner and Beth Din, due to “finding that the dispute
under the 2017 Holdings Agreement arises out of or in connection
with the Realty Agreement and all other agreements or other
instruments executed in connection therewith.” Additionally, the
question of whether “the Arizona Action involves other parties that
are not signatories of the Realty Agreement” is also not left not up
to this Court but to Rabbi Feiner and the Beth Din. Id. at *4–5.
Due to the foregoing reasons, the Court agreed that the
Petitioners have successfully argued a cause of action and for a
preliminary injunction. Id. at *5. The Respondents may not
continue with the Arizona Action or any other legal disputes arising
out of the Realty Agreement. Id.
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Franco Belli Plumbing & Heating & Sons, Inc. v. Citnalta
Constr. Corp.
107725/2011, 2020 WL 7059228 (N.Y. Sup. Ct. Dec. 2, 2020)
Nikki Grover
Staff Member
Plaintiff Franco Belli Plumbing & Healing & Sons, Inc.
(“Plaintiff”) commenced an action in 2011 against Defendant
Citnalta Construction Corp. (“Citnalta”) and Defendant Travelers
Casualty and Surety Company of America (“Travelers”) (together,
hereinafter “Defendants”). See Franco Belli Plumbing & Heating
& Sons, Inc. v. Citnalta Constr. Corp. 107725/2011, 2020 WL
7059228 (N.Y. Sup. Ct. Dec. 20, 2020) at *1. Plaintiff is a “licensed
plumbing contractor/subcontractor” who works on public works
construction projects in New York City. Compl. ¶ 1 (NYSECF No.
3). Defendant Citnalta is in the business of construction general
contracting. Id. at ¶ 2 (NYSECF No. 3). Defendant Travelers is “a
surety company authorized by the New York State Insurance
Department to issue surety bonds'' in New York. Id. at ¶ 3
(NYSECF No. 3). Plaintiff alleged three causes of action: breach of
contract, recovery against Defendant Travelers pursuant to the
payment bond, and foreclosure on its mechanic’s lien. See Franco
Belli, 2020 WL 7059228 at *1–2. On November 30, 2018, the
Supreme Court of New York, New York County granted the second
and third cause of action. Id at *1. The Court granted in part the
first cause of action, holding that Plaintiff was entitled to judgment
on five categories of contract damages, including the failure of
Citnalta to remit the retainage fee to Plaintiff and the failure to pay
Plaintiff for additional work. Id. On remand, Defendants filed a
motion seeking (1) to fix damages for the “Additional Foreman
Claim” at zero and (2) “a ruling that pre[-]judgment interest should
be calculated from the date of the Court’s trial decision rather than
at the time of the conduct giving rise to the breach.” Id. Plaintiff
filed a cross-motion seeking to fix the damages award for the
Additional Foreman Claim at $73,253.71, to calculate pre-judgment
interest on its total contract damages from December 31, 2008,
except for the retainage fee category, and to award attorneys’ fees.
Id.
In 2007, the New York City School Construction Authority
funded the construction project of a new, four-story high school in
Manhattan. See Compl. ¶ 4 (NYSECF No. 3). Defendant Citnalta
was the prime contractor for the project. Id. at ¶ 5 (NYSECF No.
3). Plaintiff entered into a subcontract with Defendant Citnalta for
the construction. Id. ¶ 6 (NYSECF No. 3). Defendant Travelers
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issued a labor and material bond to Plaintiff. See Franco Belli 2020
WL 7059228, at *1. Defendant Citnalta directed Plaintiff to work
overtime to accelerate the project; however, Defendants refused to
pay Plaintiff despite being contractually obligated to do so. See
NYSECF No. 18.
First, the Court analyzed Defendants’ motion seeking to fix
damages for the Additional Foremen Claim at zero by balancing the
parties’ competing proposals and determined which one was
consistent with the trial court’s decision. Franco Belli 2020 WL
7059228 at *2. The Court held in favor of Plaintiff against
Defendant Citnalta for breach of contract arising from Defendant
Citnalta’s failure to pay for the additional foremen from May 2008
to August 2008. Id. This infers that “an obligation existed to pay
for additional foremen . . . , that Citnalta failed to fulfill that
obligation, and that Plaintiff was entitled to damages.” Id. Thus,
the Court held that to seek damages at zero contradicts the Court’s
ruling. Id. Since the Court ruled that Plaintiff is entitled to damages
“plus interest,” it follows that the Court does not believe Plaintiff
should be awarded nothing “plus interest.” Id. Defendants then
argued that the holding was wrong and re-litigated the evidence
introduced at trial; however, the Court held that this motion “cannot
serve as a vehicle to reargue portions of the [Court’s] decision or to
raise new arguments for the Court’s consideration.” Id.
Second, the Court analyzed Plaintiff’s cross-motion to seek
the amount of damages for the Additional Foremen Claim at
$73,253.71. Id. at *3. The Court referred to the calculations applied
in an exhibit introduced by Plaintiff, an Acceleration Change Order,
and held the amount of $73,253.71 as “consistent with the decision
as a whole.” Id.
Next, the Court analyzed Defendants’ motion to seek “to
compute pre-judgment interest on Plaintiff’s contract claim from the
date of the [Court’s] decision.” Id. This essentially would award
Plaintiff an amount of prejudgment interest of zero. Id. Defendants
argue that since the damages amount was not “ascertainable” until
the moment of the Court’s decision, Plaintiff is not entitled to
interest before the date of the Court’s decision. Id. The Court
referred to CPLR 5001, which states that interest “shall be computed
from the earliest ascertainable date the cause of action existed.” Id.
(citing N.Y. C.P.L.R. 5001). The Court stated that pre-judgment
interest is a means to “compensate the wronged party for the loss of
money,” rather than a means to punish a defendant. Id. (citing J.
D’Addario & Co., Inc., v. Embassy Indus., Inc., 20 N.Y.3d 113,
117–18 (N.Y. 2012)).
The Court held that Defendants’
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interpretation of CPLR 5001 would “preclud[e] prejudgment
interest in almost all contract cases.” Id.
Then, the Court analyzed Plaintiff’s cross-motion to seek to
calculate pre-judgment interest on its total contract damages from
December 31, 2008, except for the retainage fee which Plaintiff
contends should run from May 14, 2012. Id. The construction
project was completed on December 31, 2008. Id. The Court
explained that this proposed date is actually a conservative choice
since Plaintiff’s on-site overtime premium for work completed in
August 2008. Id. Thus, the Court ruled that December 31, 2008
provides a “reasonable, simplified accrual date.” Id. The Court also
accepted Plaintiff’s proposal to fix the date of the retainage free to
accrue starting on May 14, 2012 because that was when Defendant
“Citnalta breached the [s]ubcontract by failing to remit the retainage
free.” Id.
Finally, the Court reviewed Plaintiff’s cross-motion for an
award of attorneys’ fees against Defendant Travelers. Id. at *4.
Plaintiff referred to Section 137(4)(c) of the State Finance Law
which allows a Court to “award reasonable attorneys’ fees in a
dispute over a payment bond” when the original claim is without
substantial merit. See id. (quoting N.Y. Fin. L. § 137). The Court
held that Plaintiff’s “original claim” has been fully litigated, thus
barring recovery under § 137(4)(c). Id. Even so, the Court stated
that Defendants’ other arguments, albeit meritless, did not reference
the payment bond. Id. Thus, the Court held that Plaintiff was not
entitled to attorneys’ fees under § 137(4)(c). Id.
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Kazi v. XP
651774/2020, 2020 WL 6273716 (N.Y. Sup. Ct. Oct. 26, 2020).
Megan Hardy
Staff Member
Plaintiff Gulam Kazi brought suit with a class of other
plaintiffs for violations of the Securities Act of 1933. Kazi v. XP
Inc., 651774/2020, 2020 WL 6273716, at *1 (N.Y. Sup. Ct. Oct. 26,
2020). These other plaintiffs consist of all stockholders of XP’s
Class A stock that was issued as a part of XP’s initial public offering
(“IPO”). Compl. ¶ 1 (NYSECF No. 1). Defendants are XP Inc.
(“XP”), officers of XP, most of whom reside in Brazil, and U.S.
banks who served as underwriters for the IPO. Id. at ¶ 2 (NYSECF
No. 1). XP is a Brazilian investment company, with offices in Brazil
and New York, among other places. Id. The Court denied the
Defendants’ motion to stay the state action in favor of a federal
action filed later. Kazi, 2020 WL 6273716, at *1. There are fourteen
unserved defendants (“Unserved Defendants”) in this case. Id. at
*2. Various defendants filed a motion to dismiss under CPLR
3211(a)(1) and (7). Id. at *1. Plaintiff now moves for an order
“authorizing service on the unserved defendants” by emailing their
lawyers at Davis Polk & Wardwell LLC and Millbank LLP, and a
“180-day extension of the 120-day service period for good cause
shown and the interest of justice.” Id.
Defendant’s officers and employees took XP public through
an IPO. Compl. ¶ 4 (NYSECF No. 1). A registration statement
accompanied the IPO. Id. at ¶ 7 (NYSECF No. 1). Plaintiff
contends that this registration statement materially misrepresented
aspects of XP’s operations, controls, and prospects.
Id.
Subsequently, an outside financial company released a report
discussing issues and misrepresentations in the registration
statement and three months after the IPO, the price of XP’s stock
fell 43% below the IPO price. Id. at ¶¶ 8–11 (NYSECF No. 1). The
first count alleges the registration statement was false and
misleading, omitted necessary facts that would make the statement
not misleading, contained false statements, and omitted material
facts. Id. at ¶¶ 74–84 (NYSECF No. 1). The second count is a claim
of strict liability against the individual defendants. Id. at ¶¶ 85–88
(NYSECF No. 1).
Plaintiff moved for an order to authorize service on the
Unserved Defendants under CPLR 308(5). Kazi, 2020 WL
6273716, at *1. A court can allow “service in any ‘such manner’”
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the court believes is appropriate in cases where “service is
impracticable” under methods outlined in the CPLR. Id. at *2
(quoting N.Y. C.P.L.R. § 308(5)). Recently, Brazil acceded to The
Hague Convention and objected to portions of it “which permit
service by diplomatic agents or judicial postal channels.” Id. Thus,
service must be done via Brazil’s Central Authority. Id. Plaintiff
argues that service via Brazil’s Central Authority is uncertain
because of pandemic-related difficulties and complications. Id.
Given the complications and uncertainty, Plaintiff argues that
service is impracticable because Plaintiff does not know of a New
York address for the Unserved Defendants. Id. Therefore, Plaintiff
“asks the Court to authorize email service on counsel” appearing on
behalf of the Unserved Defendants. Id. Counsel has not accepted
service for the Unserved Defendants as they claim a lack of authority
to do so. Id. Plaintiff also asks the Court to extend the time period
“to complete service in the interest of justice.” Id. The Unserved
Defendants contend that Plaintiff has not made the necessary
showing under the Hague Convention that service is impracticable.
Id. at *3.
Plaintiff submitted an affidavit to support the contention that
service is impracticable. Id. The affidavit is from an employee of a
company that provides litigation support services to attorneys,
which includes “service of process upon foreign persons and
entities.” Id. The employee stated that service to Brazil before
Brazil agreed to the Hague Convention took about one to two years
and it is unclear how the current pandemic will affect that. Id.
In response, Defendants submitted an affirmation from a
member of Davis Polk and a Memorandum of Law that argued
Plaintiff did not make sufficient efforts to complete service. Id. at
*3–4. Defendant contends that Plaintiff has not asked for Brazilian
service addresses for the Unserved Defendants. Id. at *4. Further,
the Unserved Defendants are willing to provide these addresses to
the Plaintiff and would have done so if they were requested prior.
Id.
The Court granted Plaintiff’s motion to extend the time
period for service to February 1, 2021 in the interests of justice. Id.
The Court also ordered the Defendants to provide Plaintiff the
appropriate Brazilian service addresses within five business days of
the decision. Id. Finally, the Court denied Plaintiff’s motion
directing the Defendants to accept email service of process. Id. The
Court urged both parties to consult their clients in the interest of
judicial efficiency, especially given the limited court resources and
significance of this case. Id.
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Cappelli v. Shuster
652129/2020, 2020 WL 6203020 (N.Y. Sup. Ct. Oct. 21, 2020)
Blair J. Hendricks
Staff Member
This case began in New York in October 2020, following a
default between a borrower and lender. Cappelli v. Shuster, 2020
WL 6203020, at *1 (N.Y. Sup. Ct. Oct. 21, 2020). Plaintiff Louis
Cappelli filed a motion for summary judgment in lieu of a complaint
against Defendant Joshua Shuster. Id. Cappelli sought “an order
directing the entry of judgment” in his favor against Shuster in the
total amount of $1,801,626.96 plus interest. Id.
On November 16, 2018, Cappelli loaned Shuster
$2,000,000.00, shown by a promissory note (“Note 1”). Id. (citing
NYSECF No. 3). On February 4, 2019 and December 19, 2019,
Shuster paid part of the accrued interest and principal balance on
Note 1 in the amounts of $1,000,000 and $54,931.51, respectively.
Cappelli, 2020 WL 6203020, at *1. The maturity date for Note 1
was April 30, 2019. Id. On June 21, 2019, Cappelli loaned Shuster
$650,000.00, shown by another promissory note (“Note 2”). Id. On
December 19, 2019, Shuster paid part of the accrued interest and
principal balance on Note 2 in the amount of $63,839.58. Id. The
maturity date for Note 2 was July 26, 2019. Id.
For both Note 1 and Note 2, the interest rate was 5 percent
per year, compounded annually. Id.; see also NYSECF Nos. 3 and
4, Defined Terms, “Interest Rate.” Because Shuster did not pay
back the entire balance on the notes by their respective maturity
dates, he defaulted on the notes. Cappelli, 2020 WL 6203020, at
*1; see also NYSECF Doc. Nos. 3 and 4, Defined Terms at Article
5.1, “Events of Default.” The balance on each note was to be paid
back in full by the note’s respective maturity date, and failure to do
so would allow interest to accrue at the “Default Rate” of 15 percent,
compounding monthly. Capelli, 2020 WL 6203020, at *1;
NYSECF Doc. Nos. 3 and 4, Defined Terms at Article 4.1
“Repayment.” Borrower's failure to repay the entire loan on the
maturity date under each Note is an Event of Default. See NYSECF
Nos. 3 and 4, at Article 5.1 “Events of Default”; Defined Terms,
“Default Rate.” After Shuster defaulted, Cappelli was entitled to
demand the Notes immediately due and payable, or to pursue other
available remedies at law or in equity. Cappelli, 2020 WL 6203020,
at *1. Shuster has defaulted because he only paid back part of each
note, even though Cappelli has demanded that he pay in full. Id.
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According to the Court, to succeed on a “CPLR § 3213
motion for summary judgment in lieu of complaint,” the moving
party “must show that the action is based on an instrument for the
payment of money only.” Id. at *2. The Court stated that to qualify
as a “money instrument,” the moving party must show the
instrument itself, and proof of nonpayment. Id. (citing SeamanAndwall Corp. v. Wright Machine Corp., 31 A.D.2d 136, 137 (N.Y.
App. Div. 1968), aff'd 29 N.Y.2d 617 (1971)). If the instrument
requires “something in addition to the payment of money, or if
outside proof is needed to prove a plaintiff’s claim,” then the
instrument is not a money instrument under CPLR § 3213. Id.
(citing Maglich v. Saxe, Bacon & Bolan, P.C., 97 A.D.2d 19, 21
(N.Y. App. Div. 1983)).
In this case, the Court granted Cappelli’s motion because the
notes qualify as money instruments. Id. Here, the notes did not
require any payment other than money. Id. Additionally, Cappelli
provided proof that he is the lender for the notes and that Shuster
has defaulted. Id. As such, the Court granted Cappelli’s motion.
Id.
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Richard Hobish as the Trustee of The Hobish Irrevocable
Trust and as Executor of the Estate of Toby Hobish v. AXA
Equitable Life Insurance Company
650315/2017 2020 WL 7977038 (N.Y. Sup. Ct. Dec. 30, 2020)
Benjamin J. Kazenoff
Staff Member
Plaintiffs Richard Hobish, as Trustee of The Hobish
Irrevocable Trust and Executor of the Estate of Toby Hobish,
commenced an action against Defendant AXA Equitable Life
Insurance Company (“AXA”) for breach of contract and violations
of General Business Law §349. Richard Hobish as Trustee of The
Hobish Irrevocable Trust and As Executor of the Estate of Toby
Hobish v. AXA Equitable Life Insurance Company, 650315/2017,
2020 WL 7977038, at *1 (N.Y Sup. Ct. Dec. 30, 2020) (citing
Amended Compl. ¶ 20, NYSECF No. 115). Plaintiffs alleged AXA
“engaged in predatory practices by selling life insurance policies
and then increasing premiums to ‘drive aging individuals out of their
policies.’” Id. AXA motioned to seal and redact personal and
proprietary information related to its business practices, arguing
inter alia that disclosure would “impinge on privacy rights of nonparties” and “cause damage to AXA’s competitiveness in the
insurance marketplace.” Id. at *2–3. The Court ordered the motion
be granted “to the extent that AXA shall only redact home addresses
of third-parties,” and that access to unredacted information must be
limited only to the County Clerk and court staff, counsel of record,
and parties to the case. Id. at *3. The remainder of the motion was
denied with leave to renew by January 8, 2021. Id.
AXA motioned to seal and to redact personal and proprietary
information that it classified into four categories: (1) Personal
Information, (2) Experience Data, (3) Assumption Data, and (4)
Confidential Negotiated Rates. Id. at *1 (citing Krantz Affirmation
at ¶¶ 6–9, NYSECF No. 190). Personal Information included nonparty home addresses and dates of birth. Id. Experience Data
included proprietary information about AXA’s mortality, surrender,
lapse, and experience ratings. Id. Assumption Data included
proprietary information “regarding assumptions concerning AXA’s
(i) mortality, surrender, lapse, premium funding, and investment
income rates and (ii) reinsurance contracts.” Id. Confidential
Negotiated Rates were rates that AXA negotiated with expert
witnesses and service providers. Id. AXA sought to redact Personal
Information, arguing that disclosure would invade non-party privacy

50

Commercial Division Online Law Report
rights and that the public had “no compelling interest in them.” Id.
(citing Krantz Affirmation at ¶ 19, NYSECF No. 190). AXA sought
to redact its Experience Data and Assumption Data because the
“release of this information would permit competitors to analyze
this proprietary information in a manner likely to damage AXA’s
competitiveness in the marketplace.” Id. (citing Krantz Affirmation
at ¶ 20, NYSECF No. 190). Lastly, AXA sought to redact its
Confidential Negotiated Rates, asserting that disclosure of expert
fee information would “cause competitive harm to [AXA] in
negotiating fee arrangements with other consultants, experts, and
other third-party service providers that could cause competitive
harm to [AXA].” Id. (citing Krantz Affirmation at ¶ 21, NYSECF
No. 190).
Plaintiffs opposed the motion, arguing that (1) “AXA’s
documents are stale [because] they concern analysis and decisions
that occurred at least 5 years ago,” (2) the Confidential Negotiated
Rates are not proprietary because they are the rates AXA paid its
experts throughout this litigation and this information is not
competitively sensitive to AXA’s present-day business, and (3) the
public interest is important with respect to AXA’s position as a
transnational insurance company and its alleged predatory practices.
Id. at *1–2 (citing Memorandum in Opposition at 2–4, NYSECF No.
219).
The Court considered Judiciary Law Section 4 and Section
216.1(a) of the Uniform Rules for Trial Courts in determining
whether to grant or deny AXA’s motion. Id. at *2. The Court noted
that Judiciary Law Section 4 provides that judicial proceedings must
be public because “[t]he public needs to know that all who seek the
court’s protection will be treated evenhandedly,” and “[t]here is an
important societal interest in conducting any court proceeding in an
open forum.” Id. However, the Court also noted that the public
right of access is not absolute. Id. (citing Danco Lab, Ltd. v.
Chemical Works of Gedeon Richter, Ltd., 274 A.D.2d 1, 8 (N.Y.
App. Div. 2008)). Moreover, the Court noted that under Section
216.1(a) of the Uniform Rules for Trial Courts, trial courts are
granted power to redact and seal documents upon a written finding
of good cause. Id. The Court stated that good cause must also “rest
on a sound basis or legitimate need to take judicial action.” Id.
(citing Danco Labs., 274 A.D.2d at 9). In determining whether good
cause has been established, the Court noted that it considers the
interests of the public and the parties. Id. With respect to the burden
of proof, the “party seeking to seal court records bears the burden of
demonstrating compelling circumstances to justify restricting public
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access” to information. Id. (citing Mosallem v. Berenson, 76
A.D.3d 345, 348–49 (N.Y. App. Div. 2010)).
Here, the Court determined that good cause existed to seal
and redact a portion of the Personal Information category, only to
the extent that it referred to home addresses of third parties. Id. at
*3. Otherwise, AXA failed to meet its burden of establishing good
cause to seal the balance of the information at issue. Id. at *2. With
respect to other data contained within the category of Personal
Information, AXA failed to establish good cause to seal dates of
births of third parties because it was “unclear” where the dates of
births appeared in its own records. Id. With respect to Experience
Data and Assumption Data, AXA failed to establish good cause
because AXA failed to demonstrate “how years of old information
[would] cause harm to the present-day business,” and did not
address Plaintiffs’ assertion that the information at issue was at least
5 years old. Id. The Court determined that it was unable to make
an informed decision on this matter without any affidavit from AXA
explaining how the 5-year-old information would affect its present
day business. Id. AXA’s counsel only submitted a conclusory and
deficient affirmation, which provided “[r]elease of this information
would allow competitors to analyze [AXA’s] mortality experience
and policyholder behavior in a manner that is likely to damage
[AXA’s] competitiveness in the marketplace.” Id. The Court also
determined that the affirmation was conclusory in suggesting that
the information at issue was proprietary, and merely stated “the
experience data ha[d] been gathered, analyzed, and maintained at
great expense to AXA.” Id. (citing Krantz Affirmation at ¶ 20,
NYSECF No. 190). The Court rejected the affirmation for its
deficiency, and determined that the public interest in the practices
of AXA as a transnational insurance company outweighed the need
to protect the company’s data. Id.
Accordingly, The Court ordered the motion be granted “to
the extent that AXA shall only redact home addresses of thirdparties,” and that access to unredacted information shall be limited
only to the County Clerk and court staff, counsel of record, and
parties to the case. Id. at *3. The balance of the motion was rejected,
and AXA was granted leave to renew by January 8, 2021. Id.
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The National Rifle Association of America v. Oliver North
9038843/2020, 2020 WL 5884482 (N.Y. Sup. Ct. Oct. 2, 2020)
Matthew Kipnis
Staff Member
Plaintiff, The National Rifle Association (“NRA”), brought
this action against Defendant Oliver North (“North”), a member,
director, and former officer of the Plaintiff, alleging that North
breached his fiduciary and statutory duties. See generally The
National Rifle Association of America v. Oliver North,
9038843/2020, 2020 WL 5884482 (N.Y. Sup. Ct. Oct. 2, 2020).
This action arose from a situation involving Thomas King, an NRA
director, who brought an internal disciplinary complaint on August
5, 2019, against North seeking his expulsion from the NRA for
conduct in violation of the NRA bylaws. Id. at *1. This internal
complaint has since led to the NRA’s present judicial action against
North. Id. Accordingly, North filed a motion, pursuant to CPLR
2201, requesting a stay of the present action pending the resolution
of the action commend by the Attorney General in Supreme Court,
New York County seeking to dissolve the NRA. Id. The NRA
opposed the requested stay. Id.
The NRA’s allegations in its Amended Complaint are as
follows. First, the NRA alleged that North entered into a multimillion-dollar contract with the NRA’s former advertising and
communications firm, Ackerman McQueen (“Ackerman”), to
produce a digital documentary series that the NRA would fund, and
that this arrangement was negotiated while North served as the
NRA’s president. Id. Second, the NRA alleged that North violated
the NRA’s Conflict of Interests Policy and that North then “defied
the NRA’s compliance efforts [when he] refused to make necessary
disclosures about . . . [North’s] lucrative contract with [Ackerman.]”
Id. Lastly, the NRA alleged that when the NRA insisted on
transparency, North had undertaken a series of unsuccessful actions
“to oust the NRA’s Executive Vice President and Chief Executive
Officer, Wayne LaPierre” solely because he was the party that was
allegedly leading the NRA’s compliance efforts. Id.
Consequently, the NRA sought the following: (1)
declaratory relief that it would not be in violation of Not For Profit
Corporation Law §715-b, if it were to proceed with its internal
disciplinary proceeding against North; (2) declaratory relief that
North’s actions warranted forfeiture of his membership on the
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NRA’s board; (3) monetary damages stemming from both North’s
alleged breaches of his fiduciary and statutory duties that he owed
the NRA because of his position as an officer and director; and (4)
monetary damages relating to North allegedly conspiring with
others to violate his aforementioned fiduciary and statutory duties.
Id. at *1–2.
Pursuant to many of the issues in this case, the New York
State Attorney General brought a similar complaint against the NRA
and four of its other officers, seeking “to dissolve the NRA, remove
LaPierre, and permanently ban him from serving as an officer,
director, or trustee of any New York not-for-profit organization”
(“Dissolution Case”). Id. at *3. In his answer, North denied the
allegations of wrongdoing and directly referenced the Attorney
General’s complaint in the separate Dissolution Case because that
complaint detailed specific allegations against the NRA for
retaliatory conduct against North in violation of New York Law. Id.
North also contended that because he raised concerns over financial
misconduct to the NRA’s Audit Committee, he was entitled to
whistleblower status. Id. at *4.
Regarding North’s motion, North asserted that this present
action should be stayed pending resolution of the Dissolution Case
because the stay would preserve judicial resources, prevent
inconsistent results, and the Dissolution case substantially addresses
all the issues in the present action. Id. In opposing the motion, the
NRA’s argument is that pursuant to Rule 24 of the Rules of the
Commercial Division, the stay application is procedurally improper.
Id Further, the NRA argued that the merits of granting the stay
would be improper because (1) the present action was instituted
first, (2) there was not a complete identity of parties between the
actions, (3) there was not a complete identity of claims, (4) there
was no overlap between the two actions in the relief sought, and (5)
it would prejudice the NRA by delaying the NRA’s ability to timely
obtain needed relief. Id.
The purpose underlying Rule 24 of the Rules of the
Commercial Division is to give the Court the ability to resolve issues
prior to the start of motion practice between the parties. Id. at *5.
Here, the Court decided that it would excuse North from complying
with this rule and policy concern. Id. (citing ADCO Elec. Corp. v.
McMahon, 38 A.D.3d. 805, 806 (N.Y. App. Div. 2007)). Further,
because of competing policy concerns like risk of inconsistent
adjudications, evidentiary concerns, and possibly wasting judicial
resources, courts generally have broad authority to grant a stay. Id.
(quoting Chaplin v. National Grid, 171 A.D.3d. 691, 692 (N.Y.
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App. Div. 2019). There is a general rule in New York about how
the court that was the first to exercise jurisdiction on a matter should
be the tribunal that decides the matter, but there are exceptions and
a policy that this rule giving preference to the first to file should not
be applied rigidly and without taking other relevant factors into
consideration. Id.
Accordingly, the Court held that the Attorney General’s
complaint in the Dissolution Case dealt with the majority of the
substantive issues that the NRA raised in their request for
declaratory relief in the present action and accordingly granted
North’s motion to stay the case pending resolution of the Dissolution
Case. Id. at *7. The Court reasoned that because of the substantial
overlap between the two cases, the result in the Dissolution case
would either dispose of the present case or limit the issues that
required resolution. Id.
Moreover, the Court noted how one of the causes of action
in the Dissolution Case alleged that the NRA retaliated against
North for adhering to the fiduciary duties of his office and reporting
others who were committing financial misconduct. Id. at *5. The
Court also noted how the Dissolution Case partially hinges on the
issue of whether the NRA unlawfully retaliated against North. Id.
As such, the Court held that should the evidence show in the
Dissolution Case that the NRA did in fact retaliate against North
because he exercised his fiduciary duties in good faith, then it would
seem doubtful that the NRA would be entitled to the declaratory
relief it requests. Id. at *6. And thus, granting the stay was
warranted because it would (1) preserve judicial resources; (2)
promote orderly procedure through the furtherance of uniformity;
and (3) further the interests of justice since it would prevent
inequitable results. Id.
Subsequently, the Court addressed the NRA’s arguments
that it raised in opposing the motion. Id. First, the Court agreed
with the NRA that there was not a full identity of issues between the
actions because the NRA was also seeking monetary damages for
North’s alleged breaches in addition to the aforementioned
declaratory relief. Id.n However, the Court determined that even
though the monetary damages claims are not directly addressed in
the issues of the Dissolution Case, the complaint in the Dissolution
Case hinges on factual allegations that are significant to the
resolution of the damages claims. Id.
Second, the Court again recognized that there was not a
complete identity of parties between the two actions because North
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was not a party to the Dissolution Case and the four individual
defendants in that case are not parties to the present action. Id. But,
since North was a key fact witness in the Dissolution Case against
the NRA, the Court held that there was a significant argument here
that any issues resolved in the Dissolution case would likely be
entitled to preclusive effect in the present action despite the lack of
complete identity of parties. Id. at *7. Further, the resolution of the
Dissolution Case would likely have a direct impact on North’s
whistleblower claim. Id. As such, the Court held that the decisions
reached in the Dissolution Case could serve as a basis for the
granting or denial of relief sought in the present action. Id.
Third, the Court rejected the NRA’s lack of identity
argument for many of the same reasons that it rejected the NRA’s
argument as to the identity of the parties. Id. The Court also noted
that both arguments relied on case law that was not only predicated
on an overly strict reading of CPLR 2201’s highly discretionary
standard, but the Third Department has expressly rejected this line
of cases for lack of uniformity. Id.
Fourth, the Court declined to mechanically apply the first to
file rule because even though the present action was instituted first,
the Dissolution Case is more comprehensive in its issues and both
cases are still in their earliest stages. Id. at *8.
Lastly, the Court rejected the notion that the NRA would
suffer prejudice if the stay was granted. Id. at *7. The Court held
that North would actually be prejudiced if he had to defend himself
in the present action during the pendency of the Dissolution case.
Id. And that prejudice would in turn outweigh any prejudice that
the NRA could suffer from granting the motion to stay. Id. Further,
the Court cited North was more likely to be prejudiced if the stay
was not granted because the NRA had access to superior financial
resources to North and there is a possible issue as to whether North
would be entitled to having the NRA indemnify him for his legal
fees and expenses that he would incur from defending himself in this
case. Id. Additionally, the Court weighed factors such as the
possibility of this litigation being part of the retaliatory efforts that
the NRA has allegedly taken against North and that it would be
unfair to have North spend significant funds to litigate many of the
same issues that are at the heart of the Dissolution Case. Id. Further,
the Court discerned that the NRA would barely be prejudiced if at
all, if the present action were stayed pending the resolution of the
Dissolution Case. Id. Therefore, the Court held that granting the
stay was appropriate. Id. at *7–8.
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Fritschler v. Draper Mgt., LLC
652056/2019, 2020 WL 7059226 (N.Y. Sup. Ct. Dec. 2, 2020)
Gabriella Lumerman
Staff Member
Charles Fritschler, Curator, LLC, Boston Woods One, LLC,
and EB5overseer LLC, brought an action against Draper
Management, LLC, Lawrence Jasenski Jr., Mark Deso, Brooks
Church, Robert Hurley, Subway Franchise Development of Boston,
LLC, Doctor’s Associates, Inc., Doctor’s Associates, LLC, Subway
IP Inc., Franchise World Headquarters, LLC, Subway Real Estate
Corp., and Subway Real Estate LLC in relation to “Fritschler’s
purchase of seven Subway franchises.” Fritschler v. Draper Mgt.,
LLC, 2020 WL 7059226, at *1 (N.Y. Sup. Ct. Dec. 2, 2020).
“Fritschler executed seven Franchise Agreements with . . .
Doctor’s Associates, Inc.” Id. at *2 (quoting Compl. ¶¶ 27–29
(NYSECF No. 2); Franchise Agreement Recitals (NYSECF Doc.
4)). Doctor’s Associate’s, LLC (“DAL”) “is the assignee of certain
franchise and developments agent agreements entered into by
Doctor’s Associates, Inc.” Id. (citing Compl. ¶ 19 (NYSECF No.
1)). “EB5overseer LLC (“EB5”) and Boston Woods One, LLC
(“Boston Woods One”) ‘invested capital in Fritschler’s Subway[]
franchises.’” Id. (quoting Compl. ¶ 30 (NYSECF No. 1)).
“Curator, LLC ‘managed’ EB5 and Boston Woods One.” Id.
(quoting Compl. ¶ 30 (NYSECF No. 1)). “EB5 [then] entered into
a Management Agreement with [] Draper Management, LLC
(“Draper”) . . . with respect to the management of . . . Fritschler’s
Subway franchises.” Id. (quoting Compl. ¶ 5 (NYSECF No. 1)).
“Business Development Agents Defendants (“BDA”)1 are
responsible for developing and servicing Subway[] franchises in
geographic ‘territories.’ They do so through separate legal entities
that they own and operate. BDAs are compensated by DAL. They
receive from DAL a percentage of the royalties paid by franchisees
in their territories, as well as a percentage of franchise fees and
transfer fees for franchises sold and transferred in their territories.”
Id. at *3 (quoting Compl. ¶ 32 (NYSECF No. 1)).

1

BDA was made up of individual Defendants, including “Mark Deso, Brooks
Church, Robert Hurley, and Subway Franchise Development of Boston, LLC . . .
seek . . . to stay this action pending arbitration.” Id. at *2 (citing Order to Show
Cause (NYSECF No. 68)).
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In Fritschler’s complaint, he claims that all Defendants
breached the franchise agreements, while “certain [D]efendants
breached a separate agreement for the management of the
franchises.” Id. at *1. Fritschler also alleges that Defendants made
“material misrepresentations[,]” which “induce[d] [the Plaintiffs] to
enter into and to continue investing in Subway . . . .” Id. (quoting
Compl. ¶ 1 (NYSECF No. 1)). Finally, Fritschler alleges that
Defendants committed fraud. Id. at *7.
The Franchise Agreements made between Fritschler and
Defendants have arbitration provisions. Id. at *7; see also Franchise
Agreement, § 10[a] (NYSECF No. 4). Both parties agree that “the
[Federal Arbitration Act] . . . governs the Franchise Agreements and
the[] motions.” Id. The court addresses whether the court or the
arbitrator should determine issues of arbitrability. Id. at *5.
Plaintiffs claim that the Court should determine the question of
arbitrability, while Defendants claim that it is up to an arbitrator to
determine arbitrability. Id.
To determine the issue, the Court looked to other courts who
applied the FAA and “have held . . . that when the parties’ agreement
both specifically incorporates by reference the rules of an arbitration
organization[,] . . . the issue of arbitrability will be left to the
arbitrator.” Id. at *6 (quoting Life Receivables Trust v. Goshawk
Syndicate 102 at Lloy’s, 66 A.D. 3d 495, 496 (N.Y. App. Div. 2009)
aff’d N.Y.3d 850 (2010), rearg. denied 15 N.Y.3d 769 (2010), cert.
denied 562 U.S. 962 (2010)). The Court held that the parties clearly
intended for an arbitrator to resolve the issues. Id.
The Court held that the parties intended for an arbitrator to
resolve the issues, and therefore “the [C]ourt rejects [P]laintiffs’
contention that the arbitration provision was procured by fraud.” Id.
at *7 (citing Motion Seq. No. 1, Pls.’ Memo. In Opp., at 13–14).
Additionally, the Court rejected Fritschler argument that “he did not
understand that he would be required to arbitrate his claims and that
he ‘could not sue the [BDA] in court or that [they] could not be
found liable for their own acts[]” because “Fritschler . . . signed the
Franchise Disclosure Questionnaires in which he marked ‘Yes’ . . .”
to the following questions: “Do you understand all disputes or
claims you may have arising out of or relating to the Franchise
Agreement must be arbitrated in Connecticut, if not resolved
informally or by mediation?” and “Do you understand the sole entity
or person against whom you may bring a claim under the Franchise
Agreement is us []?” Id. at *8, *9–10. The Court also rejected
Plaintiffs’ claim “that the arbitration provision is unenforceable due
to lack of mutuality, lack of consideration, and unconscionability.”
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Id. at *10. The Court held that Plaintiffs offered no evidence to
support their claim. Id.
Another issue the Court addressed is “whether the nonsignatories to the Franchise Agreement may be compelled to
arbitrate.” Id. at *11. The non-signatory Plaintiffs, including EB5,
Boston Woods One, and Curator, LLC assert that as non-signatories,
they should not be required to arbitrate. Id. Instead, the nonsignatory Plaintiffs believed “the damages . . . derive directly from
the Management Agreement and contacts with the BDAs . . . .” Id.
(quoting Motion Seq. No. 1, Pls.’ Memo. In Opp., at 21).
Defendants disagreed and argued that the non-signatory Plaintiffs
must “arbitrate because ‘[t]hey are asserting claims arising directly
from the Franchise Agreements, the franchise relationship, and the
Franchises.’” Id. (quoting Motion Seq. No. 1 Defs.’ Memo. In
Supp., at 15, citing Compl. ¶¶ 116, 117, 119; Defs.’ Reply Memo.,
at 16–17). Again, the Court agreed with Defendants, but determined
that the arbitrator decides which of the non-signatory’s claims
should be arbitrated. Id. at *12. The Court referred to “section 10(d)
of the Franchise Agreement [which said,] “[y]ou [Fritschler] agree
our [DAI’s] intended beneficiaries of the arbitration clause
including our Affiliates, . . . agents and representatives, and their
affiliates, will be neither liable nor named as a party in any
arbitration or litigation proceeding commenced by you where the
claim arises out of or relates to this Agreement.” Id. Additionally,
after “review[ing] the complaint[,]” the Court held that the Plaintiffs
“direct[ly] benefit . . . from the Franchise Agreement[,]”2 and the
Plaintiffs “must submit their claims to arbitration Id. at *13–16.
Finally, after looking at the actions of Defendants, the Court
held that “[D]efendants [did] not waive[] their right to arbitrate.” Id.
at *17. Overall, the Court ordered an arbitrator to resolve the
parties’ issues, and that “any party may move to vacate or modify
this stay upon the final determination of the arbitrator, and
defendants may move for appropriate relief in the event of plaintiffs'
failure to promptly submit their claims in this action to
arbitration[.]” Id. at *17.

2

The Court “review[ed] [all] of the allegations of the complaint [and] confirm[ed]
that the non-signatory [P]laintiffs . . . claim[ed] a direct benefit from the Franchise
Agreement, and that they [] sustained loss as a result of [D]efendants’ breaches of
those Agreements. Id. at *15–16. The first two causes of action were specifically
against Draper and Jasnski. Id. at *13. The other “[thirteen] causes of action were
pleaded against all [D]efendants.” Id. at *14.
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CIT Group/Equip. Fin., Inc. v. Starr Surplus Lines Ins. Co.
654448/2018 2020 WL 5755559, *1 (N.Y. Sup. Ct. Sept. 24, 2020)
Ryan Maloney
Staff Member
Plaintiff CIT Group/Equipment Financing, Inc. commenced
this action against Defendants Starr Surplus Lines Insurance
Company, Ironshore Specialty Insurance Company, Allianz Global
Risk US Insurance Company, Swiss Reinsurance America
Corporation, Old Republic Insurance Company, StarNet Insurance
Company, AXA Insurance Company, National Union Fire
Insurance Company of Pittsburgh, PA., XL Specialty Insurance
Company, Commerce & Industry Insurance Company, Certain
Underwriters at Lloyds of London Subscribing to Policy Nos.
B080111411E15, B080111411E14, and B080111411E13,
(collectively, “the Insurers”), on September 7, 2018.
CIT
Group/Equip. Fin., Inc. v. Starr Surplus Lines Ins. Co.,
654448/2018, 2020 WL 5755559, *1 (N.Y. Sup. Ct. Sept. 24, 2020).
After Defendants denied insurance coverage following the Brazilian
government’s confiscation of Plaintiff’s aircraft, Plaintiff sought
damages for breach of their aviation insurance policies and a
declaratory judgement “regarding CIT’s rights and the Insurers’
obligations” under the policies. Id. at *6. Given that there was no
issue of material fact, both parties motioned for summary
judgement. Id. at *6–7.
In 2008, Plaintiff CIT Group/Equipment Financing, Inc.
(“CIT”) entered into a lease agreement with Savon, Industria,
Comercio, Importacao e Exportacao Ltda. (“Savon”), whereby
Savon would lease a Hawker Beechcraft Premier 1A Aircraft, MSN222 (“the Aircraft”) from CIT for an initial period of 60 months. Id.
at *2. CIT purchased aviation insurance policies from the Insurers,
which contained “War and Allied Perils” extensions, providing
“coverage for physical loss or damage . . . caused by ‘[c]onfiscation,
nationalisation, seizure, restraint, detention, appropriation,
requisition for title or use by or under any Government (whether
civil military or de facto) or public or local authority.’” Id. (quoting
CIT Savon June 28 Lease Agreement, § 3.4(e ) (NYSECF No. 71)).
The War and Allied Perils coverage would apply only in the event
of “physical loss or damage caused by an enumerated peril.” Id. An
“aircraft is deemed a ‘total loss’ eligible for payment if the aircraft
remains outside of CIT’s control due to an enumerated peril for a
period of at least 180 days.” Id. at *2–3 (quoting CIT 2014-2015
Policy, § 3.7.4 ( NYSECF No. 71)). The policy also covered
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“expenses incurred by or on behalf of the Insured in or about the
defence, safety, preservation and recovery of the Aircraft.” Id. at *3
(quoting CIT 2014-2015 Policy, § 3.5(ii) (NYSECF No. 71)).
In 2008, the Brazilian Federal Revenue Service (“FRS”)
began an investigation into importation irregularities by Savon and
ordered that the Aircraft remain grounded pending the results of the
investigation. Id. In 2013, when CIT first learned of the FRS’s
threat of confiscation of the Aircraft, it submitted a Notice of
Circumstances to the Insurers in order to notify them of the threat
and potential loss of the Aircraft. Id. In April 2013, “the FRS
entered an administrative confiscation order (the 2013 Confiscation
Order) against Savon,” and Savon subsequently notified CIT in June
2013. Id. Because the initial 60-month lease was soon to expire,
CIT and Savon executed a 30-month lease extension in order to
preserve Savon’s standing to challenge the FRS’s 2013 Confiscation
order. Id. at *3–4.
After CIT unsuccessfully petitioned the Federal Court for the
Judicial District of Sao Paolo for an injunction on the 2013
Confiscation order, Savon successfully posted a guaranty with the
Brasilia Federal Court in order to secure the release of the Aircraft.
Id. at *4. The Court suspended the confiscation order and allowed
Savon to retake the Aircraft for unrestricted use. Id. However,
Savon was behind on lease payments and owed almost $530,000 in
overdue payments to CIT. Id. at *5. CIT then served a notice of
default on Savon, demanding suspension of the Aircraft’s use until
Savon cured its default. Id. Savon neither cured its default nor
ceased operation of the Aircraft. Id. CIT filed a petition in Sao
Paolo State Court for an order of repossession, which the Court
granted. Id. CIT then repossessed the Aircraft’s log books, arranged
for transportation of the Aircraft to a different hangar, and filed a
repossession certificate with the Court of Appeals of the state of Sao
Paolo. Id. However, Savon filed an interlocutory appeal, arguing
that CIT could not repossess what had become property of the FRS
due to the 2013 confiscation order. Id. at *5–6. The Court granted
the motion, returning possession to Savon. Id. at *6.
CIT then “pursued its last remaining avenue of recourse by
appealing the Sao Paolo Federal Court’s order denying its petition
seeking an order enjoining the FRS from confiscating the Aircraft.”
Id. The appeal was denied. Id. CIT then failed, in the FRS
administrative proceedings, in obtaining an order requiring Savon to
post a new guaranty. Id. Finally, after exhausting all legal options
in Brazil, CIT filed a claim with the Insurers for losses arising out
of the Aircraft’s confiscation. Id. The Insurers denied coverage,
leading to the commencement of this action. Id.
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As stated by the Court, “[t]he critical issue before the court .
. . [wa]s at what point . . . did CIT lose physical possession of the
Aircraft triggering a covered loss under certain insurance policies.”
Id. at *2. Crucial to this determination is the rule that “[t]he
causation inquiry stops at the efficient physical cause of the loss; it
does not trace events back to their metaphysical beginnings.” Id.
(quoting Pan Am. World Airways, Inc. v Aetna Cas. & Sur. Co., 505
F.2d 989, 1006 (2d Cir. 1974)). CIT argued that the loss occurred
during the 2014–15 policy period when the Sao Paolo State Court
ordered CIT to return possession to Savon, and that from there on,
the Aircraft remained out of its control for over 180 days. Id. at *6.
The Insurers argued that “the FRS restrained and controlled the
Aircraft as a result of the 2012 Preliminary Order and its chain of
restraint and control continued unbroken until the FRS sold the
Aircraft at auction in 2019.” Id. at *6–7. The Insurers also argued
that: (1) CIT could not have experienced a loss during the 2014–15
period because the FRS was already the owner of the Aircraft by
then; (2) “the policy should be rescinded because CIT failed to
disclose that the Aircraft had been confiscated in 2012”, and (3) the
“known loss” doctrine and Government of Registry Exclusion bar
the claim. Id. at *7.
The Court found the Insurers’ arguments “unpersuasive.”
Id. First, the argument that the loss occurred in 2012 failed because
the FRS did not take physical possession of the Aircraft; thus, only
a loss of use occurred, which is not a loss under the policies. Id. Up
until 2014, there existed only a “threat of confiscation” which “was
by no means a foregone conclusion.” Id. “[T]he efficient cause of
the loss, that is, the cause nearest to the loss, was the Sao Paolo State
Court's September 23, 2014 order, which forced CIT to relinquish
possession of the Aircraft to Savon . . . .” Id.
Second, the Insurers’ argument that the FRS already owned
the Aircraft during the 2014–15 policy period failed because “the
2014 Suspension Order unequivocally suspended operation of the
2013 Confiscation Order,” and “Savon could have prevailed in the
administrative proceedings” at that point. Id. at *8.
Third, the Insurers’ argument that the “known loss” doctrine
barred the claim failed because as discussed above, the “loss” under
the policies did not occur until 2014. Id. Prior to 2014, there was at
most a risk—“the threat of confiscation”—but not a physical loss of
possession. Id. The Court also emphasized the importance of the
fact that CIT filed a Notice of Circumstances with the Insurers when
it learned of the threat of confiscation. Id.
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Fourth, the argument that CIT never completed repossession of the
Aircraft also failed because the policy applies when the Aircraft is
“repossessed (or in the course of repossession) from a Lease
Agreement.” Id.
Finally, the Government of Registry Exclusion did not
apply, because Savon purchased additional coverage that explicitly
wrote back coverage for confiscation by a Government of Registry,
and because CIT was named as an insured on that policy. Id. For
all of the reasons stated above, and because there was no issue of
material fact, the Court granted the Plaintiff’s motion for summary
judgement and denied the Insurers’ motion. Id.
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Adrianna Papell, L.L.C, v. Silverstein
656126/2019, 2020 WL 6867936 (N.Y. Sup. Ct. Nov. 20, 2020)
Mary T. Michalos
Staff Member
This action was brought under New York Civil Practice Law
and Rule (“C.P.L.R.”) 3213 by Adrianna Papell, LLC (“Plaintiff”)
to recover a guaranteed minimum royalties payment in accordance
with an executed unconditional guaranty by Scott Silverstein
(“Defendant”). Adrianna Papell, L.L.C. v. Silverstein, No.
656126/2019, 2020 WL 6867936, at *1 (N.Y. Sup. Ct. Nov. 20,
2020). On July 10, 2012, Plaintiff and Silverstein Company Ltd.
executed a Trademark License Agreement (the “Agreement”). Id.
After the Agreement, the parties implemented two amendments to
the Agreement, one of which altered provisions to the Agreement.
Id. This amendment replaced Scott Silverstein, LLC for Silverstein
Company Ltd., requiring Scott Silverstein, LLC to pay guaranteed
minimum royalties to Plaintiff following a schedule under the
Agreement. Id. In accordance with the Agreement, Defendant
implemented an Unconditional Guaranty that stated:
This Guaranty shall be irrevocable, absolute and
unconditional, and if for any reason[], . . . any
Minimum Commissions due under the License
Agreement or any part thereof, shall not be paid
promptly when due, Guarantor [defendant] will
immediately pay the same to Licensor [plaintiff]
pursuant to and in accordance with the provisions of
the License Agreement. . . . [Defendant] guarantees
that the sum of up to $630,000 to be payable by
Licensee will be promptly paid in full when due,
whether at maturity, by acceleration or otherwise, in
accordance with the provisions thereof.
Id. (alterations in original).
To support its motion for summary judgment, Plaintiff
presented the affidavit of CEO Adam Berkman to authenticate that
Plaintiff terminated the Agreement based on Scott Silverstein,
LLC’s bankruptcy filing on April 29, 2019. Id. at *2. Plaintiff
claims the Agreement clearly states that “[plaintiff] may terminate
this Agreement immediately without any right to cure if any of the
following events occur: . . . [Scott Silverstein, LLC] is declared
bankrupt or is dissolved either compulsorily or voluntarily, or a
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petition is presented or an order is made or an effective resolution is
passed or analogous proceedings are taken for bankruptcy. . . .” Id.
(quoting Trademark License Agreement § 16.2(d) (NYSECF No.
5)). Plaintiff additionally argued that “termination of this
Agreement by [plaintiff] for material breach by [Scott Silverstein,
LLC] as provided for in this Agreement shall accelerate all of the
remaining obligations of [Scott Silverstein, LLC], including the
Guaranteed Minimum Royalty and the Marketing Fee, which shall
become immediately due and payable.” Id. at *2. (quoting
Trademark License Agreement § 18.3 (NYSECF No. 5)). Plaintiff
reasons that upon termination, Scott Silverstein, LLC was obligated
to pay the accelerated guaranteed minimum royalties, $4,324,000,
under the Agreement. Id. Additionally, after Defendant’s payment
obligation was accelerated, Defendant owed Plaintiff the lesser sum,
$630,000, that he guaranteed under the Agreement and
Unconditional Guaranty. Id. Consequently, Plaintiff requested
judgment “for the $630,000 royalty payment guaranteed by
Defendant.” Id.
When a plaintiff brings an action “based upon an instrument
for payment of money only or upon judgment,” under C.P.L.R.
3213, in lieu of a complaint, a plaintiff may serve a notice of motion
for summary judgment. Id. (quoting N.Y. C.P.L.R. § 3213
(McKinney 2020)). Courts have long held that “[a]n unconditional
guaranty is an instrument for the payment of ‘money only’ within
the meaning of CPLR 3213.” Id. (quoting Cooperatieve Centrale
Raiffeisen-Boerenleenbank, B.A. v. Navarro, 25 N.Y.3d 485, 492
(N.Y. 2015); Punch Fashion, LLC v. Merch. Factors Corp., 180
A.D.3d 520, 521 (N.Y. App. Div. 2020); Bank of Am., N.A. v. Solow,
59 A.D.3d 304, 305 (N.Y. App. Div. 2009)). Therefore, a plaintiff,
under C.P.L.R. 3213, “must prove the existence of the guaranty, the
underlying debt and the guarantor's failure to perform under the
guaranty.” Id. If established, “the burden shifts to the defendant to
establish, by admissible evidence, the existence of a triable issue
with respect to a bona fide defense.” Id. (quoting Cooperatieve
Centrale, 25 N.Y.3d at 492).
Here, the Court granted Plaintiff’s motion for summary
judgment for two reasons: (1) Plaintiff was able to satisfy its prima
facie burden proving the existence of the guaranty, underlying debt
and guarantor’s failure to perform; and (2) Defendant failed to
establish the existence of a triable issue of fact. The Court agreed
with Plaintiff that the Agreement unambiguously stated that upon
termination by the Plaintiff “for a material breach by [Scott
Silverstein, LLC],” such as a declaration of bankruptcy, the
remaining obligations under the Agreement, guaranteed minimum
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royalty and marketing fee shall be accelerated and “become
immediately due and payable.” Id. (alterations in original).
Therefore, the burden shifted to Defendant to prove the existence of
a triable issue of fact.
The Court was unconvinced by Defendant’s three
arguments. Id. at *2–3. First, Defendant contended that the
unconditional guaranty was “not an instrument for the payment of
money only” pursuant to C.P.L.R. 3213. Id. at *3. The Court
disagreed, noting that this argument contradicts existing precedent
and the Court reasoned that the language of the unconditional
guaranty is unmistakably clear. Id. Next, Defendant argued that the
unconditional guaranty established an obligation that is
“conditioned upon future uncertain events and payment schedules”
and therefore may not be sought under C.P.L.R. 3213. Id. Again,
the Court did not believe the language of the Agreement nor the
unconditional guaranty supported such an argument. Id. Defendant
did not dispute that Scott Silverstein, LLC filed for bankruptcy nor
did it dispute that a payment of the $630,000 guarantee amount is
outstanding. Id. at *2. Lastly, Defendant claimed that Plaintiff’s
reliance on outside sources, being the Agreement and its
amendments, made C.P.L.R. 3213 inappropriate to the
unconditional guaranty. Id. at *3. The Court rejected this argument.
Id. “The fact that one must look at the [underlying] agreement
between [the plaintiff and the obligor] to determine the amount of
the guarantee[] does not preclude the use of CPLR 3213.” Id.
(alterations in original).
Therefore, the Court entered judgment in favor of Plaintiff
for the sum of $630,000 but denied Plaintiff’s right to attorney’s fees
because Plaintiff requested a hearing on the issue but due to
coronavirus emergency, scheduling a hearing on attorney’s fees is
not possible at this time. Id. at *4.
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Darabont v. AMC Network Entertainment LLC
650251/2018, 2020 WL 7781694 (N.Y. Sup Ct. Dec. 31, 2020)
Jessica Mingrino
Staff Member
Plaintiff Frank Darabont (“Darabont”) commenced a
proceeding in 2018 against Defendant AMC Network Entertainment
LLC (“AMC”) alleging the network had utilized “a variety of shady
accounting practices” in violation of their contract and against
industry custom, to reduce Modified Adjusted Gross Receipts
(“MAGR”) guaranteed in exchange for Darabont’s services as the
lead executive producer of the popular television show The Walking
Dead.
Darabont v.
AMC Network Entertainment LLC,
650251/2018, 2020 WL 7781694, at **1–2 (N.Y. Sup Ct. Dec. 31,
2020). Plaintiff contended that Defendant breached their contract as
well as the implied covenant of good faith and fair dealing when it
defined and calculated his MAGR. Id. at *3. The parties also
disagreed as to what standard of MAGR was ultimately binding on
their agreement. Id. at *8. Defendant moved for summary
judgement to dismiss the claims, arguing that the contractually
agreed upon definition of MAGR was unambiguous and could not
be altered by industry custom. Id. at *1. Defendant’s motion was
denied by the Court on April 10, 2020. Id. Following re-argument,
the Court issued a revised decision and order on December 31, once
again dismissing the motion, but with renewed rationale. Id.
The parties entered into an agreement on August 7, 2010
(“Season 1 Agreement”) concerning Plaintiff’s services and
compensation for his work on the series. Id. at *2. The Season 1
Agreement was renewed and modified following the show’s first
season (“Season 2 Modification”). Id. Both agreements provide
that Plaintiff shall “be paid fixed compensation plus contingent
compensation . . . based on a percentage of MAGR earned by AMC
Studios for the Series.” Id.
The Season 1 Agreement stipulated that if the show were to
be produced by Defendant itself, as opposed to a third party, MAGR
would be defined in accordance with Defendant’s own definition.
Id. at *4. It also included specific provisions which were to be
incorporated into Defendant’s MAGR calculations. Id. at **4–5.
The series was in fact produced by Defendant, but, following the
first season, the network had still yet to provide its definition of
MAGR; the likely cause of this being that the network had never
produced a television show before. Id. at *5. The Season 2
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Modification stipulated an amended definition of MAGR which
would only apply in the case that Plaintiff “render[ed] executive
producer/showrunner services on all episodes produced for [Series
2]. ” Id. at *6.
Following the signing of the Season 2 Modification, in
February 2011, Defendant provided Plaintiff with its intended
definition and formula for calculating MAGR. Id. at *6, *8.
Representatives of each party continued to debate the MAGR
definition, resulting in Defendant’s eventual delivery of a redlined
draft of an adjusted MAGR definition in 2015 which it claimed
reflected “negotiated changes.” Id. at *7. Plaintiff contended that
the draft did contain a portion of the agreed upon changes, “but still
conflicted with both the Agreements and industry custom and
practice.” Id.
The parties disagreed as to whether Plaintiff’s services
triggered the revised MAGR definition (as he was discharged in the
midst of Series 2’s production), whether “AMC’s evolving MAGR
Definition was ever finalized during the course of negotiations
among the parties; and whether the MAGR definition
unambiguously precludes some or all of the specific” claims
regarding the calculation of such MAGR. Id. at *6, *8.
The Court outlined its standard for evaluating a motion for
summary judgement, emphasizing that when there exists any
“ambiguity in terminology used” in a contract case and a
determination of the parties intent depends upon a “choice among
reasonable inferences to be drawn from extrinsic evidence,” such
choice should be left to the jury. Id. at *7. The Court clarified,
stating that a contract is ambiguous where it is “susceptible of more
than one commercially reasonable interpretation.” Id.
Regarding whether the MAGR standard within the Season 2
Modification was triggered, Defendant argued that Plaintiff did not
provide “full-time and in-person” services for every episode. Id. at
*6. Plaintiff contended that he did in fact render services on each
episode of the series, which were not required by the agreement to
be full-time and in-person. Id. The Court found there were triable
issues of fact regarding Darabont’s involvement and thus rejected
the relevant portions of the motion for summary judgment. Id. at
**8–9.
The Court also found that triable issues of fact still existed
regarding the “precise contours of AMC’s MAGR definition.” Id.
at *9. It pointed to the ongoing revision and negotiation surrounding
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the definition, finding that factual disputes existed as to the last
furnished definition’s finality. Id.
The Court then addressed each of the Plaintiff’s specific
claims regarding Defendant’s alleged shady accounting practices,
acknowledging that its “foregoing conclusion[s]” regarding the
other aspects of the Defendant’s motion precluded “a definitive
resolution of the Audit Claims on summary judgement,” but looking
to provide context in the event of an appeal. Id. at **9–13. Lastly,
the Court held that despite both Agreements granting Defendant the
“ability to craft a definition of MAGR after the execution of the
agreement[s], AMC was not free to” do so in a manner that was
“arbitrar[y], irrational[], or in bad faith so as to undermine Plaintiffs’
right to benefit,” under the implied covenant of good faith and fair
dealing within all contracts created in New York. Id. at *12.
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XL Diamonds LLC v. Rosen
656102/2019, 2020 WL 7046640 (N.Y. Sup. Ct. Dec. 2, 2020)
Gabriel V. Niculescu
Staff Member
On October 18, 2019, XL Diamonds LLC (“Plaintiff”)
commenced an action against Charles Rosen (“Rosen”) and E.M.
Diamonds, Inc. (collectively “Defendants”). See generally Compl.
(NYSECF No. 1). The complaint stated four causes of action. Id.
Three of them alleged that the Defendants breached a non-compete
agreement, a confidentiality agreement, and misappropriated trade
secrets, respectively. XL Diamonds LLC. v. Rosen, 656102/2019,
2020 WL 7046640, at *1 (N.Y. Sup. Ct. Dec. 2, 2020). The fourth
alleged that E.M. Diamonds committed tortious interference with
both the non-compete and confidentiality agreements. Id. On July
13, 2020, the Court granted Defendant’s motion to dismiss the
causes of action for breach of the confidentiality agreement, breach
of the non-compete agreement, and tortious interference with the
non-compete and confidentiality agreements. Id. However, the
Court refused to dismiss the claim for misappropriation of trade
secrets. Id. Subsequently, the Defendants moved for a leave to
reargue their prior motions on that claim, a request that the Court
denied. Id.
Plaintiff is a wholesaler of diamonds and jewelry and sells
its merchandise throughout the United States and around the world.
See Compl. ¶ 5 (NYSECF No. 1). Throughout the years of its
practice, Plaintiff developed proprietary lists including vendors,
clients, sales techniques, and many other confidential information.
Id. at ¶¶ 9–12 (NYSECF No. 1). Plaintiff alleged that Rosen worked
initially for E.M. Diamonds, then, claiming that he was unhappy
working for E.M. Diamonds, contacted Plaintiff and inquired about
working opportunities. Id. at ¶¶ 16–17 (NYSECF No. 1). Rosen
subsequently accepted employment at Plaintiff and worked there for
about “three and a half weeks” after which he returned to E.M.
Diamonds. Id. at ¶¶ 22–23 (NYSECF No. 1). Plaintiff alleged that
when Rosen left working for Plaintiff and returned to E.M.
Diamonds, he took trade secrets back with him. Id. at ¶ 29
(NYSECF No. 1).
The Court explained, “[t]o succeed on a motion for
reargument, a party must demonstrate that the court either (1)
overlooked or misapprehended the relevant facts, or (2) misapplied
a controlling principle of law.” XL Diamonds, 2020 WL 7046640,
70

Commercial Division Online Law Report
at *1 (citing William P. Paul Equip. Corn. v Kassis, 182 A.D. 2d 22,
27 (N.Y. App. Div. 1992)). Here, the Court rejected Defendants’
arguments that the previous decision dismissing the cause of action
for breach of the confidentiality agreement was “internally
inconsistent” with sustaining the cause of action for
misappropriation of trade secrets because the two causes of actions
have distinct elements. Id. at *2.
In its prior decision, the Court reasoned that Plaintiff could
not prove any damages, which is “an essential element of a cause of
action for breach of contract.” Id. (citing Harris v Seward Park
Hous. Corp., 79 A.D. 3d 425, 426 (N.Y. App. Div. 2010)). On the
other hand, the Court explained that damages are “not an element of
a cause of action for misappropriation of trade secrets.” Id. (citing
E.J. Brooks Co. v Cambridge Sec. Seals, 31 N.Y.3d 441, 452
(2018)). Therefore, the Court denied the Defendants’ motion for
reargument and concluded that its prior decision was proper because
Defendants failed to point to any facts that the Court had
“overlooked or law that the court [had] misapprehended.” Id. at *4.
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UMB Bank, N.A. as Tr. for 8% Senior Cash Pay Notes Due 2021 v.
Neiman Marcus Grp., Inc.
654509/2019, 128 N.Y.S.3d 823 (N.Y. Sup. Ct. 2020)
Brennan O’Gorman
Staff Member
Plaintiff UMB Bank, N.A., as trustee for the 8% Senior Cash Pay
Notes due 2021 and for the 8.750%/9.500% Senior PIK Toggle Notes due
2021 (“UMB”), brought this action against Defendants Ares Partners
Holdco LLC, ACOF Operating Manager III, LLC, ACOF Operating
Manager IV, LLC, Ares Corporate Opportunities Fund III, L.P., Ares
Corporate Opportunities Fund IV, L.P., and ACOF Mariposa Holdings
LLC (collectively, “Ares”) alleging claims for actual and constructive
fraudulent conveyance and for tortious interference with contract. See
UMB Bank, N.A. as Tr. for 8% Senior Cash Pay Notes Due 2021 v. Neiman
Marcus Grp., Inc., 654509/2019, 128 N.Y.S.3d 823, 824 (N.Y. Sup. Ct.
2020). Ares moved to dismiss the complaint for lack of standing, and
UMB opposed the motion. Id. On July 16, 2020, the Court granted Ares’s
motion to dismiss and “held that as a matter of first impression, [the]
trustee lacked authority under indentures to bring tort claims before event
of default.” Id.
In 2013, Ares bought out retailer Neiman Marcus through funding
“by more than $1.5 billion of Cash Pay Notes and PIK Notes that were set
to mature in 2021” (the “Notes”). Id. The Notes were “governed by
materially identical indentures” (the “Indentures”), and the Plaintiff in this
action is the Trustee. Id. In 2014, Neiman Marcus acquired German
luxury retailer MyTheresa, and according to the Trustee, in 2017 “Ares
was concerned about its investment and sought to strip [Neiman Marcus]
of MyTheresa.” Id. This was done to keep MyTheresa, Neiman Marcus’s
most valuable asset, out of its creditors’ reach, including holders of the
Notes (the “Noteholders”). Id. In March of 2017, Neiman Marcus
“disclosed that it changed the designation of the entities that owned
MyTheresa to Unrestricted Subsidiaries” which, in turn, permitted
“conveyance of the equity of this successful business despite the
Indentures’ restricted covenants, which otherwise would have prohibited
such transfers.” Id. at 824–825. In September of 2018, Neiman Marcus
disclosed “that it conveyed the MyTheresa subsidiaries to its parent for no
consideration, insulating the lucrative assets from Noteholders as a source
for repayment.” Id. at 825. Neiman Marcus was allegedly insolvent when
the conveyances occurred and remained insolvent since then. Id.
In December of 2018, a Noteholder filed a lawsuit in Texas that
challenged the conveyances, which was dismissed for lack of standing. Id.
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However, shortly after, Ares and Neiman Marcus “sought the
Noteholders’ ratification of the transfers in exchange for new notes with a
partial lien” on the MyTheresa stock and “preferred equity in its parent
company as part of an exchange transaction that would extend the Notes’
maturity date to 2024.” Id. This was done through Indenture amendments
“that would eliminate many of the covenants and events of default” and
“waive all past breaches and defaults.” Id. The amendments became
effective in June of 2019 following the consent of over 90% of the
Noteholders, and around two months later, the Trustee commenced this
action alleging “causes of action for actual and constructive fraudulent
conveyance against the defendant entities,” who were parties to the
MyTheresa transfers, and for “tortious interference with contract against
Ares.” Id.
Ares moved to dismiss on the grounds that the Trustee lacked
standing, relying on section 6.3 of the Indentures which provided that if
an “Event of Default” occurred, “the Trustee may pursue any available
remedy to collect the payment of principal of or interest on the Notes or to
enforce the performance of any provision of the Notes, this Indenture
(including sums owed to the Trustee and its agents and counsel) and the
Guarantees.” Id. Ares argued that because the Trustee failed to allege an
“Event of Default,” therefore it cannot commence an action on the
Noteholders’ behalf. Id. The Trustee argued that it had standing “because
a majority of the outstanding Noteholders directed it to commence this
action in accordance with section 6.5 of the Indentures,” which stated that
“[h]olders of a majority in principal amount of the then outstanding Notes
may direct the time, method and place of conducting any proceeding for
any remedy available to the Trustee or of exercising any trust or power
conferred on the Trustee.” Id. The Trustee further argued that section 6.3
and 6.5 give it the power to take action in two circumstances: “section 6.3
permits it to act on its own after an Event of Default and section 6.5 grants
it the ability to take action at the direction of Noteholders without the
default prerequisite.” Id. It further emphasized that if itself, along with
the individual Noteholders, cannot bring an action, then the Defendants
would be “immunized until an Event of Default.” Id. Ares contended that
commencing a lawsuit prior to default is not an available remedy nor an
exercise of a “trust or power” that has been conferred on the Trustee.,” and
therefore section 6.5 is inapplicable. Id. at 825–826.
When assessing a motion to dismiss, the Court “must accept as
true the facts alleged in the complaint and all reasonable inferences that
may be gleaned from them.” Id. The Court may only determine whether
the complaint states elements of a cause of action and “is not permitted to
assess the merits of the merits of the complaint or any of its factual
allegations.” Id. In New York, the question of whether “the Trustee has
standing to assert pre-Event-of-Default fraudulent conveyance and
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tortious interference claims” is a question of first impression.” Id. The
Court found the plain language used in the Indentures “ultimately
dispositive” since “an indenture trustee is not a traditional common law
fiduciary but rather ‘a stakeholder whose duties and obligations are
exclusively defined by the terms of the indenture.’” Id. at 826–827 (citing
Cortlandt St. Recovery Corp. v. Bonderman, 31 N.Y.3d 30, 44, 73
N.Y.S.3d 95 [2018]). Thus, the power and authority of a trustee is
“generally limited to that which is provided in the indenture.” Id.
The Court found that the Trustee could not commence this action
under section 6.3 because “the Noteholders had no suffered a missed
payment, the Notes had not matured, and there had been no default,”
compared to situations where a default had already occurred. Id. The
Court also found that the Trustee could not maintain a suit under section
6.5 since it “is not an independent source of authority for the Trustee to
act.” Id. Rather, section 6.5 only states “how Noteholders may direct the
Trustee to conduct ‘any proceeding for any remedy’ that is already
‘available to the Trustee or of exercising any trust or power’ already
‘conferred on the Trustee.’” Id. The Court noted that in all provisions, the
Event of Default was a thresholder requirement, so “it is clear that the
Indentures only permit Trustee actions after an Event of Default.” Id. If
the parties had intended to confer the right to bring pre-Event-of-Default
actions on the Trustee, “they could have easily done so expressly in the
Indentures.” Id. at 827–828.
The Court also engaged in a public policy analysis,
acknowledging that these were “sophisticated parties engag[ing] in a
sophisticated commercial transaction involving a Trustee with authority
stemming solely from their own intricate agreements.” Id. The Court
stated that the “contracts must be enforced in the most predicable manner
consistent with their clear terms,” and that “general notions of equity
cannot be used to deviate from this mandate” since “[a]ny negative market
consequences can be easily remedied.” Id. Since the Trustee lacked
standing to commence the pre-Event-of-Default action, the Court
dismissed all claims without prejudice and granted the motion to dismiss.
Id. at 828–829. Judgment was entered dismissing the claims against Ares
without prejudice, and the claims against the Neiman Marcus defendants
were severed. Id.

74

Commercial Division Online Law Report
Yang v. Zhu
655611/2019, 2021 WL 39595 (N.Y. Sup. Ct. Jan. 5, 2021).
Gabriel Rahme
Staff Member
Plaintiffs Jianyuan Yang and Golden Urban Property
Management LLC commenced an action against Defendants Bo Jin
Zhu, Wing Fung Chau, Yi Han, Columbia Lawrence Holdings 1,
LLC, and 126 Columbia Tower 1 LLC (“Columbia Tower”). See
generally Compl. (NYSECF No. 1). Plaintiffs alleged that Zhu
defrauded Plaintiffs with the aid of the other Defendants. Id. at ¶¶
65–102 (NYSECF No. 1). Plaintiffs alleged breach of contract
against Zhu and Columbia Tower. Id. at ¶¶ 135–50 (NYSECF No.
1). Plaintiffs further alleged that Zhu breached his fiduciary duty to
Plaintiffs with the assistance of each Defendant. Id. at ¶¶ 96–132
(NYSECF No. 1). Lastly, Plaintiffs alleged unjust enrichment and
sought punitive damages. Id. at ¶¶ 133–34, 151–56 (NYSECF No.
1). On January 5, 2020, the Court granted Plaintiffs’ motion for
default judgment in part. See Yang v. Zhu, 655611/2019, 2020 WL
2893433, at *3 (N.Y. Sup. Ct. Jan. 5, 2021).
This case arose from a meeting between Zhu and Yang
wherein Zhu explained he was involved in several real estate
development deals. Compl. at ¶ 9 (NYSECF No. 1). Yang provided
Zhu with a $900,000 loan for two real estate projects. See Yang v.
Zhu, 655611/2019, 2020 WL 2893433, at *1 (N.Y. Sup. Ct. Jan. 5,
2021). Yang later provided Zhu with $500,000. Id. Plaintiffs
alleged that Zhu used these two loan payments to pay off other
investors or creditors in a Ponzi Scheme. Id. at *2.
Around January 2017, Yang’s Golden Urban, Zhu, and Columbia
Tower executed a contract. Id. The parties agreed that in exchange
for Golden Urban’s $2,000,000, Golden Urban would be paid
$3,400,000 or a 50% membership interest in Columbia Tower upon
Columbia Tower Property's sale. Id. On October 20, 2017, the
Columbia Tower Property was sold to Columbia International LLC.
Id. Golden Urban and Yang did not receive the remaining balance
under the contract or the 50% membership stake. Id.
Before discussing the allegations, the Court laid out the
standard for a motion for a default judgment and explained that
“under CPLR 3215 based on a failure to answer the complaint, a
Plaintiff demonstrates entitlement to a default judgment against a
defendant by submitting: (1) proof of service of the summons and
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complaint; (2) proof of the facts constituting its claim; and (3) proof
of the defendant’s default in answering or appearing.” Id. at *1
(quoting Medina v. Sheng Hui Realty LLC, 2018 WL 2136441, *6–
7 (N.Y. Sup. Ct. May 9, 2018)).
First, the Court discussed the breach of contract allegation
and explained that to recover damages for breach of contract, “[t]he
essential elements . . . are the existence of a contract, the plaintiff’s
performance under the contract, the defendant's breach of that
contract, and resulting damages.” Id. at *2 (citing Harris v. Seward
Park Hous. Corp., 79 A.D.3d 435, 436 (N.Y. App. Div. 2010)).
Here, the Court was satisfied that Plaintiffs presented sufficient
evidence that Zhu and Columbia Tower breached the contract. Id.
at **1–2.
Second, the Court addressed the unjust enrichment
allegation and explained a cause of action for unjust enrichment
requires a plaintiff to show that: “(1) the other party was enriched,
(2) at that part’s expense, and (3) that it is against equity and good
conscience to permit [the other party] to retain what is sought to be
recovered.” Id. at *2 (quoting Georgia Malone & Co., Inc. v.
Rieder, 86 A.D.3d 406, 411 (N.Y. App. Div. 2011). The Court
dismissed the unjust enrichment claims towards Zhu and Columbia
Tower because “there [was] an existing valid contract precluding
recover[y] under this theory.” Id. However, the Court was
convinced that Defendants Columbia Lawrence, Chau, and Han
were unjustly enriched. Id.
Third, the Court discussed the fraud claim, and explained
that to prove a cause of action for fraud, a Plaintiff must show that:
(1) the Defendant materially misrepresented a fact; (2) Defendant
knew of its falsity; (3) Defendant had an intent to induce reliance;
(4) there was justifiable reliance by the Plaintiff; and (5) Plaintiff
suffered damages. Id. Further, “[f]actual allegations supporting a
fraud claim must be stated with particularity under CPLR 3016(b).”
Id. The Court found that Plaintiffs’ satisfied their burden. Id. The
Court held that Zhu induced Plaintiffs to pay $3.4 million, while Zhu
and the other defendants used the funds “to pay off other investors
in a larger Ponzi scheme . . . .” Id.
Fourth, the Court addressed the breach of fiduciary duty
claim and explained that a claim for breach of fiduciary duty
requires plaintiffs to allege: “‘(1) defendant owed them a fiduciary
duty, (2) defendant committed misconduct, and (3) they suffered
damages caused by that misconduct.’” Id. (quoting Burry v.
Madison Park Owner LLC, 84 A.D.3d 699, 700 (N.Y. App. Div.
2021)). Further, the Court illustrated that a plaintiff establishes a
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fiduciary relationship when it is shown that a defendant had a duty
to act or give advice for the plaintiff’s benefit within the
relationship’s scope. Id. at *2. The Court was unconvinced that
Plaintiffs established a fiduciary relationship. Id. As a result, the
Court also dismissed the aiding and abetting claims against the other
defendants. Id.
Fifth, the Court discussed the claim for punitive damages
and explained that punitive damages are only awarded when “the
plaintiff . . . demonstrate[s] that the defendant’s conduct is
intentional and deliberate, has fraudulent or evil motive, and has the
character of outrage frequently associated with crime.” Id. at *3
(citing Prozeralik v. Capital Cities Communications, 82 N.Y.2d
466, 479 (N.Y. 1993)). Here, the Court denied the request for
punitive damages as Plaintiffs “provide[d] no basis or explanation
for the amount of punitive damages requested, and cite[] no cases in
which similar figures were awarded to penalize a party under [such]
circumstances . . . .” Id.
Ultimately, the Court granted Plaintiffs’ motion for a default
judgment in part, because Plaintiffs’ attorney asserted that
Defendants failed to appear or respond to the summons and
complaint. Id. Accordingly, the Court ordered judgment against
Defendants Bo Zhu, Wing Chau, Yi Han, Columbia Lawrence
Holdings 1, LCC, and 126 Columbia Tower 1 LCC for
$2,750,000.00 plus interest. Id.
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Matter of Tri-City, LLC v. New York City Taxi & Limousine
Comm.
151037/2019, 2020 WL 7501818 (N.Y. App. Div. 2020)
Kristin Russo
Staff Member
Petitioners Tri-City, LLC and Endor Car and Driver, LLC
(“Petitioners”) commenced a CPLR Article 78 proceeding against
Respondent New York City Taxi and Limousine Commission
(“Respondent”), an administrative agency of the City of New York,
on January 30, 2019. See generally Petition (NYSECF No. 1).
Petitioners sought a preliminary injunction and to annul the
Minimum Payment Rule that Respondent enacted. See id.
Petitioners alleged that the Minimum Payment Rule was an
“arbitrary and capricious law” and therefore should be vacated and
annulled. See id. The Court denied the petition to annul TLC’s
Minimum Payment Rule. See Matter of Tri-City, LLC v. New York
City Taxi & Limousine Comm., 151037/2019, 2020 WL 7501818, at
*652 (N.Y. App. Div. 2020).
Petitioners are wholly owned subsidiaries of Lyft, Inc., a
technology company headquartered in San Francisco, California.
Petition at ¶ 4 (NYSECF No. 1). Respondent is an administrative
agency of the City of New York. See generally id. at ¶¶ 4–5
(NYSECF No. 1). The TLC regulates the taxi and for-hire-vehicles
(FHV) industries within New York City. Id. at ¶ 5 (NYSECF No.
1). Petitioners are regulated by the TLC as part of the FHV industry.
Id. On April 30, 2018, the NYC Council Committee on For-Hire
Vehicles held a hearing to consider adopting a bill that would direct
the TLC to establish a method for determining a minimum payment
for FHV drivers. Id. at 10. On December 4, 2018, TLC passed the
Minimum Payment Rule. Id. at 32. TLC released on January 11,
2019 that the Minimum Payment Rule would not take effect until
February 1, 2019. See Aff. In Opp’n. (NYSECF No. 35). The
Minimum Payment Rule requires that FHV bases pay drivers a
minimum amount for each trip based on a set formula. Id.
Petitioners claims the consequences of this “arbitrary and
capricious” law, is that it “threatens to harm drivers and riders alike
by reducing driver earnings, raising rider prices, and undermining
competition in the [FHV] industry.” See Petition (NYSECF No. 1).
Petitioners claimed there was no support for this law; it is not
rationally related to the TLC’s stated purpose in passing the rule and
conflicts with local law. Id. at 2–3.
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Petitioners brought this Article 78 proceeding to review the
administrative rule. See Petition (NYSECF No. 1). Respondents,
in their memorandum in opposition, relied upon CPLR § 7803 in
that it “provides for very limited judicial review of administrative
actions, in pertinent part part: “The only questions that may be
raised in a proceeding under this article are . . . whether a
determination . . . was arbitrary and capricious or an abuse of
discretion.” See Resp’t Opp’n. Mem. (NYSECF No. 63) (citing
CPLR 7803(3). The standard requires the determination only be
reasonable and supported by the record taken as a whole. Therefore,
the Petitioners have a heavy burden to prove there was no rational
basis for the determination. See id. The Court ultimately found that
“[P]etitioners failed to meet their heavy burden . . . .” Matter of TriCity, 151037/2019, 2020 WL 7501818, at *652 (N.Y. App. Div.
2020). The Court affirmed TLC’s “high degree of judicial
deference.” Id.
The Court looked at TLC’s decision to establish a uniform
minimum pay for all companies that are subject to the rule and an
incentive to improve utilization rates and determined it had “a
rational basis and was not unreasonable.” Id. The Court found that
TLC’s report specifically addressed the possibility of a monopoly.
Id. at *653. The Court explained that the information submitted to
TLC from Petitioners did not clearly show that company-specific
utilization rates would have an anti-competitive effect. Id. at *653.
Finally, the Court held that “TLC had a rational basis for rejecting
[P]etitioner’s analysis of why the use of company-specific
utilization rates may create a monopoly.” Id. Accordingly, the
Court denied Petitioner’s petition to annul the Minimum Payment
Rule and dismissed the article 78 proceeding. Id. at *652.
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SOC LLC v. Perspecta Enter. Solutions, LLC
651987/2020, 2020 WL 7405645 (N.Y. Sup. Ct. 2020)
Vincent R. Scala
Staff Member
Plaintiff SOC LLC (“SOC”) commenced an action against
Defendant Perspecta Enterprise Solutions, LLC (“Perspecta”) in
New York County. SOC LLC v. Perspecta Enter. Solutions, LLC,
651987/2020, 2020 WL 7405645, at *1 (N.Y. Sup. Ct. 2020). The
complaint alleged six claims, including: (1) breach of contract, (2)
promissory estoppel, (3) equitable estoppel, (4) quantum meruit, (5)
unjust enrichment, and (6) breach of the implied covenant of good
faith and fair dealing. Id. Perspecta moved to dismiss the complaint
for lack of jurisdiction under CPLR 3211(a)(8) and inconvenient
forum under CPLR 327. Id. On December 17, 2020, the Court
granted Perspecta’s motion and dismissed SOC’s complaint in its
entirety. Id. at *5.
SOC is a Delaware service company that delivers staffing to
prime contractors. Id. at *1 (citing Compl. ¶¶ 1, 17). In June 2013,
SOC and the predecessor companies of Perspecta entered into a
Master Consolidated Services Agreement (“Master Agreement”),
whereby Plaintiff placed over 800 workers spanning thirty locations
for Defendant. Id. (citing Compl. ¶¶ 2, 3, 21–29). This placement
related to the Next Generation Enterprise Services Contract
(“NGEN Contract”), which the United States Navy awarded to
Perspecta. Id. (citing Compl. ¶¶ 3, 25–29). Due to the type of work
Perspecta performed for the Navy, the McNamara-O’Hara Service
Contract Act (SCA) governed the NGEN Contract. Id. (citing
Compl. ¶¶ 6–7, 30–34). Since the SCA has strict wage and benefit
requirements, SOC sought specific job classifications from
Perspecta. Id. (citing Compl. ¶¶ 6–7, 9, 30–34, 38–41). On a
previous government job called the El Paso Contract, Perspecta
provided numeric SCA classification codes within its job postings
on Fieldglass, which is an online database that contains position
descriptions. Id. (citing Compl. ¶¶ 4, 8, 29). Despite repeated
requests, Perspecta refused to provide similar codes to SOC for the
NGEN Contract. Id. (citing Compl. ¶¶ 9, 38–41). SOC was forced
to “figure it out” based on non-numerical job descriptions included
on Fieldglass. Id. (citing Compl. ¶¶ 9, 38–41). Plaintiff paid the
staffers the wages and benefits it believed to be owed under the SCA
and requested reimbursement from Perspecta. Id. (citing Compl. ¶¶
10).
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In July 2018, SOC discovered that Perspecta had staffers
perform work that significantly deviated from the non-numerical job
descriptions posted on Fieldglass. Id. (citing Compl. ¶¶ 11, 46–47).
Due to this occurrence, the employees should have received higher
wages under the SCA. Id. (citing Compl. ¶¶ 11, 46–47). The
Department of Labor (“DOL”) conducted an investigation and
found that Perspecta was in violation of the SCA. Id. (citing Compl.
¶¶ 12, 49–51). SOC determined that Perspecta was aware of this
non-compliance starting in 2017 and hid the issue from SOC to
induce Plaintiff into accepting lower billing rates on the NGEN
Contract. Id. (citing Compl. ¶¶ 13, 53–58). Following the DOL’s
investigation, SOC compensated staffers more than $633,856 in
back pay and revised billing rates for future work. Id. (citing Compl.
¶¶ 14, 59–61). Despite its misrepresentations, Perspecta has not
reimbursed SOC for these back-wage payments. Id.
First, Perspecta argued that SOC’s complaint should be
dismissed for lack of jurisdiction under CPLR 3211(a)(8), CPLR
301, and New York’s long arm statute included in CPLR 302(a). Id.
at *2. A party may move to dismiss a cause of action if the court
lacks jurisdiction over the defendant. Id. at *3 (citing CPLR
3211(a)(8)). General jurisdiction enables courts to establish
personal jurisdiction over defendants in their “home” forum, even
when a claim lacks connection to the state. Id. at *4. New York
courts have “the authority . . . to exercise jurisdiction over a foreign
corporation” under CPLR 301 if “the defendant is engaged in such
a continuous and systematic course of doing business [in the State].”
Id. (quoting Laufer v. Ostrow, 55 NY2d 305, 309–10 (N.Y. 1982)).
In 2014, the United States Supreme Court adjusted this “continuous
and systematic” analysis by holding that “only a limited set of
affiliations with a forum will render a defendant amenable to allpurpose jurisdiction.” Id. (quoting Daimler AG v. Bauman, 571 U.S.
117, 134 (2014)). Such affiliations include a company’s “place of
incorporation and principal place of business.” Id. (quoting
Daimler, 571 U.S. at 137). Only under “exceptional circumstances”
can a corporation be at home in a forum other than its “place of
incorporation or principal place of business.” Id. (quoting Daimler,
571 U.S. at 137). In such circumstances, business operations must
“be so substantial and of such a nature as to render the corporation
at home.” Id. (quoting Daimler, 571 U.S. at 139 n. 19).
Here, the Court determined SOC failed to establish
jurisdiction over Perspecta because both companies are formed
under Delaware law and have their principal places of business in
Virginia. Id. The Court explained that although Perspecta posted
employment opportunities in New York and hired workers from the
State, this activity is not “continuous and systematic contact” for the
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purpose of finding general jurisdiction. Id. Further, it explained the
employment of New York residents by out-of-state companies does
not by itself render a defendant “at home” in the State. Id. (citing
Aybar v. Aybar, 169 A.D.3d. 137, 145–146 (N.Y.S. 2d 2019)).
Since SOC did not plead any “exceptional circumstances,” the Court
found it could not exercise general jurisdiction over Perspecta under
CPLR 301. Id.
Next, Perspecta argued that SOC’s complaint should be
dismissed under the forum non-conveniens doctrine included in
CPLR 327, which considers “principles of justice, fairness, and
convenience.” Id. at *5 (quoting Islamic Republic of Iran v. Pahlavi,
62 NY2d 474, 479 (N.Y. 1984)). Under CPLR 327, New York
courts balance various factors, including (1) “the residency of the
parties,” (2) “the potential hardship to proposed witnesses,” (3) “the
availability of an alternative forum,” (4) “the situs of the underlying
action,” and (5) “the burden which will be imposed upon New York
courts.” Id. (quoting Stravalle v. Land Cargo, Inc., 39 A.D.3d 735,
736 (N.Y.S. 2d 2007)).
Here, the Court found that Perspecta met its burden by
adequately arguing numerous factors for why New York should not
accept this case. Id. Virginia was a sufficient alternative forum
because the parties, evidentiary documents, and witnesses were
located in the State. Id. Although some witnesses may be located
in states other than Virginia, the New York Court found this
argument unpersuasive. Id. Moreover, the Court found no action
pleaded in SOC’s complaint occurred in New York. Id. Although
the Master Agreement included a choice of law provision for New
York, such a provision “is not the equivalent of a choice of forum
clause and cannot alone confer jurisdiction over a litigant.” Id.
(quoting Borden, Inc. v Meiji Milk Products Co., Ltd., 919 F2d 822,
827 (N.Y.S. 2d 1990)). Accordingly, the Court dismissed SOC’s
complaint under the forum non-conveniens doctrine. Id.
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Silver Point Capital Fund, L.P. v. Riviera Resources, Inc.
656847/2019, 2020 WL 6555114 (N.Y. Sup. Ct. 2020)
Michelle G. Scanlon
Staff Member
Plaintiffs Silver Point Capital Fund, L.P., and Silver Point
Capital Offshore Master Fund, L.P. (collectively, “Silver Point”)
commenced an action against Riviera Resources, Inc. (“Riviera”) in
New York County on November 18, 2019. NYSECF No. 1. On
January 17, 2020, Silver Point amended their complaint and alleged
claims for (1) common law fraud, (2) fraudulent inducement, (3)
fraudulent concealment, and (4) unjust enrichment.1 See NYSECF
No. 28 at 12–15; Silver Point Capital Fund, 2020 WL 6555114, at
*3. On February 17, 2020, Riviera moved to dismiss the amended
complaint pursuant to CPLR 3211(a)(1), CPLR 3211(a)(5), and
CPLR 3211(a)(7). NYSECF No. 40. The Court granted Riviera’s
motion to dismiss and dismissed Silver Point’s amended complaint
on November 5, 2020. Silver Point Capital Fund, 2020 WL
6555114, at *1, *5.
“Riviera is a publicly traded corporation.” Id. at *1. Silver
Point is a hedge fund that “held 1,779,131 common shares of Riviera
stock.” Id. In June and July 2019, a Riviera director contacted
Silver Point, and both parties engaged in discussions surrounding
Silver Point selling their shares to Riviera. Id. On August 6, 2019,
Silver Point and Riviera entered into an agreement, the Repurchase
Agreement, whereby “Silver Point agreed to sell all of its shares” at
$10.50 per share, which was at a discount of around 7% compared
to the market price. Id. Additionally, Riviera and Silver Point
“entered into a separate letter agreement,” the Big Boy Letter, on
August 6, 2019. Id. This letter agreement named Riviera as the
buyer and Silver Point as the seller. Id. This agreement letter
provided that “the Seller hereby acknowledges that it is aware that
the Buyer may have access to certain material, nonpublic
information regarding the Buyer, its financial condition, results of
operations, businesses, properties, assets, liabilities, management,
projections, appraisals, plans and prospects (the “Information”).”
Id. Moreover, the agreement letter stated “[a]ny such Information
may be indicative of a value of the Common Stock that is
1

The Amended Complaint also mentions a fifth count for rescission, but, as noted
in the Court's opinion, this cause of action was rescinded by Plaintiff. See Silver
Point Capital Fund, L.P. v. Riviera Resources, Inc., 656847/2019, 2020 WL
6555114, at *3 (N.Y. Sup. Ct. 2020) (citing NYSECF No. 66).
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substantially different than the purchase price reflected in the
Purchase.” Id. Lastly, the letter contained a release provision, the
Release, in which Silver Point “forever release[d], discharge[d] and
dismisse[d] any and all claims, . . . which are based upon or arise
from the existence or substance of the Information and the fact that
the Information has not been disclosed to the Seller.” Id. at *1–2.
First, Silver Point alleged that they signed the Big Boy Letter
only because Riviera said it was necessary since they were
“announcing [their] earnings in two days.” Id. at *2. Second, Silver
Point alleged that the letter “did not release Riviera from claims”
since “the definition of Information did not include the sale of the
Hugoton Basin property,” which Silver Point argues was a major
transaction and not included in “material non-public information
about its ‘properties.’” Id. Lastly, Silver Point alleged they would
have never entered into either agreement if it had known about the
“material non-public information about the sale of [the] Hugoton
Basin properties.” Id.
The Court noted that on a motion to dismiss, pursuant to
CPLR 3211(a)(1), dismissal is appropriate when the allegations “are
plainly contradicted by the documentary evidence,” such as a
contract. Id. at *2, *4 (citing Robinson v. Robinson, 303 A.D.2d
234, 235 (N.Y. App. Div. 2003); CPLR § 3211(a)(1). Furthermore,
the Court stated that for a dismissal based on a release provision,
under CPLR 3211(a)(5), “a plaintiff must show fraud, duress, or
some other basis to invalidate the release.” Id. at *2 (citing Centro
Empresarial Cempresa S.A. v. América Móvil, S.A.B. de C.V., 17
N.Y.3d 269, 276 (N.Y. 2011)). Moreover, if a party releases a fraud
claim, it “may later challenge that release as fraudulently induced
only if it can identify a separate fraud from the subject of the
release.” Id. (citing Centro, 17 N.Y.3d at 276). Lastly, the Court
noted pursuant to CPLR 3211(a)(7), dismissal is appropriate where
the allegation, “taken in the light most favorable to the non-moving
party, fail[s] to state a claim upon which relief may be granted.” Id.
The Court found that Silver Point’s claims were barred by
the terms of the Big Boy Letter. Id. at *2. The Court found that the
Release provision of the Big Boy Letter was broad and included
“claims alleging common-law fraud or deceit, [and] breach of
fiduciary duty.” Id. (quoting NYSECF No. 19, ¶ 6). Moreover, the
Court rejected Silver Point’s argument that “the Hugoton [Basin]
property was not included in the definition of Information” since the
Court found that the Big Boy Letter expressly stated that Riviera
might have material non-public information regarding their
properties. Id. Moreover, the Court determined that the fraud that
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Silver Point alleged was not “separate fraud from the subject
[matter] of the release.” Id.; see CPLR 3211(a)(5). Therefore, the
Court found that “the fraud described in the Amended Complaint,
that Riviera withheld information . . . ‘falls squarely within the scope
of the release,’ and is, thus, barred by its express terms.” Id. at *3
(quoting Centro, 17 N.Y.3d at 277).
Next, Silver Point had three fraud claims: fraud, fraudulent
inducement, and fraudulent concealment. Id. at *4. A plaintiff
“must allege misrepresentation or concealment of a material fact,
falsity, scienter, justifiable reliance and injury” to “state a claim for
fraud.” Id. at *3. For a fraudulent inducement claim, a showing of
detrimental reliance is essential. Id. at *3–4. Therefore, “a plaintiff
has to show both” causation of the transaction and causation for the
loss. Id. at *4. Lastly, for fraudulent concealment, in addition to the
elements of fraud, the plaintiff must show the defendant had a duty
to disclose. Id. Here, Silver Point’s three fraud claims were based
on Riviera not disclosing the sale of the Hugoton Basin properties.
Id. As stated above, the Court determined that the fraud claims were
barred by the Release. Id. However, the Court goes on further to
explain that even if they were not barred, the claims still fail because
the Big Boy Letter expressly indicated that Riviera had material
non-public information. Id. Thus, there was no concealment of
material information. Id. Moreover, because of this provision, the
Court determined that Silver Point could not “have justifiably relied
on” Riviera’s omission. Id. Thus, the Court found that the fraud
and fraudulent inducement claims must fail and be dismissed. Id.
Additionally, for the fraudulent concealment claims, the
Court found that there was “neither a fiduciary duty to provide” the
information “nor [did] the special facts doctrine apply” in this
situation. Id. As to the fiduciary duty, the Court agreed with Riviera
and stated that “[w]here a principal and a fiduciary are sophisticated
entities and their relationship is not one of trust, the principal cannot
reasonably rely on the fiduciary without making additional inquiry.”
Id. (citing Pappas v. Tzolis, 20 N.Y.3d 228, 232 (N.Y. 2012)). Here,
the Court determined that Silver Point was a sophisticated group that
was represented by counsel and any reliance on the belief “that
Riviera was acting in” the best interests of Silver Point was
unreasonable. Id. Furthermore, the Court found that the only way
for a duty to disclose to apply to a situation is through the special
facts doctrine, where one party has “superior knowledge of essential
facts” that renders the agreement unfair absent disclosure. Id. (citing
Swersky v. Dreyer and Traub, 219 A.D.2d 321 (N.Y. App. Div.
1996)). However, a party, that has the means, has the duty to
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inquire. Id. The Court determined that Silver Point did not inquire.
Id.
Lastly, Silver Point’s claim of unjust enrichment failed. Id.
at *4–5. In order to succeed on an unjust enrichment claim, the
plaintiff must show: “(1) that the other party was enriched, (2) at
that party’s expense, and (3) that it is against equity and good
conscience to permit the other party to retain what is sought to be
recovered.” Id. at 5 (citing Mandarin Trading Ltd. v. Wildenstein,
16 N.Y.3d 172 (N.Y. 2011)). However, a party is barred from
recovering under unjust enrichment if there is “a valid contract
between the parties.” Id. Here, the Court held that the claim is
“barred by the terms of the Big Boy Letter” and the Repurchase
Agreement, which was a valid contract. Id. at 4–5.
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Marcal Finance SA v. Sutton
653351/2015, 2020 WL 7873152 (N.Y. Sup. Ct. 2020)
Matthew Seymour
Staff Member
Plaintiffs Marcal Finance SA, and its individual owners,
initiated an action alleging multiple causes of action arising from the
Defendants’1 fraudulent use of their signatures and fraudulent
handling of their $11 million in Swiss accounts. See Marcal
Finance, 2020 WL 7873152 at *1–2. The initial action was
commenced in November 2015 but was stayed following the death
of Mayer Sutton in June 2016. Id. at *2. The stay was not lifted
until January 2020, and soon after, the Court allowed Plaintiffs to
submit an amended complaint that consolidated the claims of the
owners of Marcal Finance SA. Id. at *3. In an attempt to remove
themselves from the suit, Defendants Mr. Kostenbaum and
Kostenbaum & Associates (“Kostenbaum”), Middlegate Securities
Ltd. (“Middlegate”), Mirelis Holding SA (“Mirelis”), and
Hyposwiss Private Bank Banka Geneva SA (Hyposwiss), all moved
to dismiss the claims against them. Id. at *1. On December 30,
2020, the Court denied all the individual Defendants’ motions to
dismiss. Id.
The Court here refers to the facts of this case as a “web of
fraud,” that was used to defraud Plaintiffs of their money. Id. at *2.
All Defendants moving to dismiss in this case are owned or
controlled by the Suttons, outside of Kostenbaum. Id. Kostenbaum
is a Swiss attorney that was fraudulently appointed as Plaintiffs’
attorney and trustee, Middlegate is a Brooklyn-based brokerage that
was owned and operated by the Suttons, and Mirelis is a Swiss
financial institution that owned Hyperswiss, both of which were
owned and operated by Sutton’s cousins. Id. at *3–4. To Plaintiffs’
knowledge, they were unaware of the interconnectivity of all the
businesses that were handling their money. Id. Plaintiffs were also
unaware that their signatures on a blank piece of paper, which they

1

Defendants included Isaac Sutton, Middlegate Securities Ltd., Gadiel Blusztein,
Kinersis Renewables Limited, Middlegate Hadas Arazim LLC d/b/a MHA Israel
LLC, Mirelis Holding SA as Successor in Interest to Atlas Capital, SA, Hyposwiss
Private Bank Geneva, S.A. as Successor in Interest to Atlas Capital SA, ten “John
Doe” plaintiffs, the Estate of Mayer Sutton, R.T. Interal Ltd. a/k/a Migdal, Danson
Company S.A., Alain Kostenbaum, Kostenbaum & Associes, Leonora Sutton,
Kinersis Renewables USA LLC, Halman-Aldubi Investment House Ltd. as
Successor Interest to Hadas Arazim Investment House Ltd. Marcal Finance SA v.
Sutton, 653351/2015, 2020 WL 7873152 at *1–2 (N.Y. Sup. Ct. 2020).
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believed was needed to open a bank account, were being used to
retain Kostenbaum. Id.
From 2007 to 2012 the balance of Plaintiffs’ $11 million in
Swiss accounts was depleted to just $1,050,052, resulting from
alleged looting by the Suttons via transfers to various companies
owned by themselves and their cousins. Id. at *6. In 2015, both
parties came to a settlement agreement regarding the lost funds, but
Isaac Sutton’s failure to comply with the agreement led to this
action. Id. at *7. Following the aforementioned amended complaint
in 2020, several Defendants moved to dismiss the claims against
them, and the Court analyzed each of their issues in turn. Id.
First, Kostenbaum, pursuant to CPLR § 3211(a)(1) and
alternatively CPLR § 327, moved to dismiss because he believed
that the forum selection clauses that Plaintiffs signed when retaining
him required litigation to be held in Switzerland. Id. at *8. The
Court stated that Kostenbaum’s argument failed because the
contract that Kostenbaum referred to was allegedly never signed by
Plaintiffs and was only acquired through the fraudulent use of their
signatures. Id. Therefore, a forum selection clause within such a
contract would be presumptively invalid. Id. Under a theory of
forum non conveniens, Kostenbaum’s arguments also failed. Id. at
*9. On such a motion, the Court stated that it must look to “the
burden on New York courts, the potential hardship to a defendant,
the unavailability of an alternative forum in which the plaintiff may
bring suit, the residence of the parties, and whether the transaction
at issue arose primarily in a foreign jurisdiction such that the forum
state’s interest in the dispute is diminished.” Id. Here, the Court
was unpersuaded by Kostenbaum’s arguments and pointed to his
role as an international lawyer, his ability to take on New York
clients, and the age and health of one of the primary Plaintiffs for its
reasons for denying the motion. Id.
Second, Middlegate pursuant to CPLR §§ 3211(a)(1), (a)(5),
and (a)(7) argued that it has no connection to any of the causes of
action and that the statute of limitations barred recovery here. Id. at
*10–13. As to the breach of contract, breach of fiduciary duty,
conversion, unjust enrichment, accounting, and money had and
received claims, the Court held that because Middlegate was owned
and controlled by the Suttons and given the extent of the alleged
fraudulent concealment it was not enough to dismiss them from
these claims at the pre-discovery stage. See id. at *10–12. The
Court “construing the complaint liberally” held that Middlegate
could not be granted such a motion just because the complaint did
not mention its actions in particular detail, since there was no way
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for Plaintiffs to know the extent of the fraud that took place. Id. For
similar reasons, the Court was not persuaded by Middlegate’s statute
of limitations arguments because of what it believed to be “active”
fraudulent concealment. Id. at *13.
Lastly, Mirelis and Hyposwiss adopted several of the
arguments of the other Defendants, but as to their unique claims, the
Court was unpersuaded and denied their motion. Id. at *13–15.
Mirelis and Hyposwiss specifically argued that the Court lacked
personal jurisdiction and that the forum selection clause in their
related account agreements required dismissal here. Id. at *13. The
Court looked to CPLR § 302 and found that the companies’ contacts
with New York were sufficient for the Court to exercise specific
jurisdiction. Id. at *14. Additionally, given the nature of the
fraudulent concealment here and the alleged inter-dealings, the
Court held that Mirelis and Hyposwiss “purposefully availed”
themselves in New York. Id. Finally, the Court dismissed the
companies’ attempt to use the forum selection clauses in their
account agreements because they were executed by Kostenbaum in
his fraudulently obtained role as Plaintiffs’ attorney. Id.
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Evemeta, LLC v. Siemens Convergence Creators Corp.
651484/2016, 595821/2018, 2020 WL 6746630 (N.Y. Sup. Ct.
2020)
Mary Kate Sherwood
Staff Member
Plaintiff EVEMeta, LLC (“EVEMeta”) alleged several
causes of action against Siemens Convergence Creator Corporation
(“Siemens”) and Synacor, Inc. (“Synacor”), arising from a series of
agreements involving a streaming video technology product. See
Evemeta, LLC v Siemens Convergence Creators Corp.,
651484/2016, 595821/2018, 2020 WL 6746630, at *1 (N.Y. Sup.
Ct. Nov. 17, 2020). EVEMeta settled with Siemens and brought
several causes of action against Synacor: (1) tortious interference
with contract, (2) unfair competition, (3) breach of contract, (4)
breach of the implied covenant of good faith and fair dealing, (5)
lost profits damages, and (6) punitive damages. Id. Synacor brought
counterclaims against EVEMeta for (1) breach of contract, (2)
unjust enrichment, and (3) piercing the corporate veil; Synacor also
sought to preclude EVEMeta’s expert testimony regarding its lost
profits. Id. at *1–2, 5. Both parties moved for summary judgment
on the claims against them. Id. at *1–2. The Court granted
Synacor’s motion for summary judgment in full; it also granted
EVEMeta’s motion for summary judgment as it related to Synacor’s
counterclaims, thereby disposing of the case. Id. at *2.
“EVEMeta
was
a
company
that
provided
encoding/transcoding compression technology” that “process[ed]
and convert[ed] video source files . . . that could be viewed on
mobile devices.” Id. Siemens developed and owned its “OTT” or
“over-the-top” software, which was used to “deliver video content
over the internet separate from traditional cable television” systems.
Id. Synacor provides cable and satellite television companies with
internet services and products. Id. Siemens attempted to sell its
OTT software in the United States for the first time in 2014, and
together with EVEMeta, pitched EVEMeta’s Encoder and Siemens’
OTT Software to Synacor. Id. The parties decided to sell a product
to Synacor’s clients that would combine the Siemens OTT Software,
existing Synacor technology, and the EVEMeta Encoder (the “Joint
OTT Solution”). Id. EVEMeta and Synacor entered into an
agreement in June 2015 (the “Synacor Agreement”). Id. This
Agreement included provisions for a “Beta Phase,” which was set to
expire in September 2015, after which the parties would move into
the “Commercial Phase.” Id. at *3. Synacor could terminate the
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Agreement “for any reason” before the Beta Phase expired. Id. The
Agreement also required EVEMeta “to pass through every dollar it
received under the Synacor Agreement directly to Siemens until it
met [a] $3.6 million guarantee” to Siemens. Id.
Despite a three-year effort by the parties and meetings with
at least thirty customers, “neither the Joint OTT solution nor the
Siemens OTT software was ever successfully sold” or implemented
in the United States. Id. at *3–4. “EVEMeta agreed to extend the
Beta Phase” of the Agreement ten times from September 2015 to
March 2016. Id. at *4. In March 2016, when Synacor requested
another extension of the Beta Phase—and therefore, an extension of
its rights to terminate the Agreement during that phase—EVEMeta
“declared that the parties were in the Commercial Phase, and
demanded that Synacor pay it the $250,000 contract payment due
when the project met that milestone.” Id. Synacor and Siemens
subsequently made a buyout proposal to EVEMeta, but EVEMeta
did not respond to the offer. Id.
EVEMeta initiated this lawsuit in March 2016. Id. at *5.
The Court had previously dismissed EVEMeta’s claims for
“fraudulent misrepresentation, fraudulent concealment, and civil
conspiracy to commit fraud”; the Appellate Division affirmed these
dismissals, and in addition, “dismissed EVEMeta’s claims for
tortious interference with prospective economic advantage and
attorney’s fees.” Id. In a separate California state court case arising
from the same business transaction, EVEMeta engaged two expert
witnesses, Cole and Malackowski, whom it also retained for the
New York litigation; Cole prepared expert reports that “assumed
that certain numbers of customers would have purchased the OTT
software if the product had been available between 2016 to 2020,”
and Malackowski used these assumptions to calculate that EVEMeta
had suffered $44 million in lost profits. Id. at *5–7.
The Court first addressed Synacor’s motion for summary
judgment on EVEMeta’s claims against it. Id. at *7. As the Court
noted, “[t]he party opposing summary judgment has the burden of
presenting evidentiary facts sufficient to raise triable issues of fact.”
Id. (quoting Zuckerman v City of New York, 49 N.Y.2d 557, 562
(1980)). EVEMeta did not oppose Synacor’s motion as it related to
the breach of contract and unfair competition claims, and the
remaining four causes of action all contained damages as a
necessary element: EVEMeta sought to recover both lost profits and
the $3.6 million “guarantee payment” that it claimed it was entitled
to receive from Synacor. Id. at *7–8.
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The Court held that EVEMeta could not sustain its claim for
lost profits. Id. at *8. In New York, lost profits must
“[f]irst . . . must be demonstrated with certainty that such damages
have been caused by the breach and, second, the alleged loss must
be capable of proof with reasonable certainty . . . the damages may
not be merely speculative, possible or imaginary.” Id. (quoting
Kenford Co., Inc. v. County of Erie, 67 N.Y.2d 257, 261 (1986)).
The Court summarized the futile efforts to sell the Joint OTT
Solution, which was never “implemented by a customer” nor
“generated any profit” nor “revenue,” and held that EVEMeta’s
expert witnesses relied on “speculative estimates”; therefore, the
Court concluded, “EVEMeta's claim for lost profits is impermissibly
speculative and cannot sustain its claims for relief.” Id. at *9–12.
The Court also held that even if the lost profits had been sufficiently
certain, EVEMeta’s claim would be barred by the provisions of its
contract with Synacor. Id. at *12.
As for the “guaranteed payment” of $3.6 million, the Court
also found in Synacor’s favor, finding that “in order to . . . perform
under the Synacor Agreement, EVEMeta had to pay the entire $3.6
million to Siemens.” Id. at *13. As the Court noted, “[W]hen one
party . . . breaches a contract . . . the other party . . . is entitled to be
placed in the same—not a better—position than it would have been
had no breach occurred.” Id. (quoting Cohen Bros. Realty Corp. v.
RLI Ins. Co., 151 A.D.3d. 512, 516 (N.Y. App. Div. 2017)). “To
allow EVEMeta to recover and keep” this $3.6 million, the Court
said, would provide it with a “windfall.” Id.
The Court then addressed EVEMeta’s motion for summary
judgment on Synacor’s counterclaims for unjust enrichment and
veil-piercing. Id. at *14. On the unjust enrichment claim, the Court
noted that “[i]t is well-settled under New York law that ‘a party may
not recover in quantum meruit or unjust enrichment where the
parties have entered into a contract that governs the subject matter.’”
Id. (quoting Cox v. NAP Constr. Co., 10 N.Y.3d 592, 607 (2008)).
Since the unjust enrichment claim related to the work performed
under the contract, the claim failed as a matter of law. Id.
Finally, the Court turned to Synacor’s counterclaim for
piercing the corporate veil. Id. Here, Synacor had to demonstrate
that EVEMeta’s principals “‘exercised complete domination’ over
EVEMeta with respect to EVEMeta’s transactions with Synacor,
and that ‘such domination was used to commit a fraud or wrong
against [Synacor], resulting in [Synacor’s] injury.’” Id. (quoting
Matter of Morris v. New York State Dept. of Taxation & Fin., 82
N.Y.2d 135, 141 (1993)). The Court dismissed this counterclaim as
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well, holding that there was no evidence showing that either of the
principals’ “domination over EVEMeta ‘was used to commit a fraud
or wrong’ against Synacor.” Id. at *15. Contrary to Synacor’s
arguments, “a simple breach of contract, without more, does not
constitute” this type of “fraud or wrong,” and “undercapitalization
and personal use of corporate funds only constitutes a ‘fraud or
wrong’ where the plaintiff took those actions for the purpose of
rendering the company unable to pay a judgment to defendants,”
which had not occurred here. Id. (quoting Bonacasa Realty Co.,
LLC v. Salvatore, 109 A.D.3d 946, 947 (2d. Dept. 2013); Edward
Tyler Nahem Fine Art, L.L.C. v. Barral, 136 A.D.3d 477, 478 (N.Y.
App. Div. 2016)). Additionally, since “all of EVEMeta’s claims
[were] dismissed,” the Court held that “Synacor’s motions to
exclude EVEMeta’s experts’ testimony in support of such claims are
denied as moot.” Id.

93

Commercial Division Online Law Report
Robert Bezio, Floyd Miklic v. General Electric Company,
Jeffrey Immelt, Jeffrey Bornstein, Jan Hauser, Fidelity
Management Trust Company, John Does 1-5
653132/2018, 2020 WL 7704543 (N.Y. Sup. Ct. 2020)
Eric H. Silverstein
Staff Member
Plaintiffs Robert Bezio and Floyd Miklic (collectively,
“Plaintiffs”) originally brought this derivative action against
Defendants General Electric Company (“GE”), Fidelity
Management Trust Company (“Fidelity,” or the “Trustee”), GE’s
former chief financial officer Jeffrey Bornstein, and GE’s former
vice-president Jan Hauser (collectively, the “Initial Defendants”) in
New York County on June 22, 2018. See generally Compl.
(NYSECF No. 1). Plaintiffs’ sought damages for claimed violations
of section 11 of the Securities Act of 1933 (15 U.S.C. § 77a et seq.).
See id. ¶ 26. The Initial Defendants Moved to Dismiss the complaint
on October 1, 2018. See Mot. to Dismiss (NYSECF No. 8). Before
the court ruled on the Motion to Dismiss, Plaintiffs amended their
complaint (the “Amended Complaint”). See Am. Compl. (NYSEF
No. 18). The Initial Defendants withdrew their Motion to Dismiss
the original complaint on January 4, 2019, and filed a Motion to
Dismiss the Amended Complaint on January 25, 2019. See Mot. to
Dismiss Am. Compl. (NYSEF No. 27). Plaintiffs also stipulated to
the removal of Fidelity as a Defendant on March 8, 2019. See Stip.
of Dismissal. (NYSECF No. 46). On November 6, 2019, the Court
granted the Initial Defendants’ Motion to Dismiss the Amended
Complaint without prejudice. Bezio v. General Electric Co., 66
Misc. 3d 261, 263 (N.Y. Sup. Ct. 2019). Following dismissal,
Plaintiffs again amended their complaint seeking to recover against
the remaining Defendants (“Defendants”). See Second Am. Compl.
(NYSECF No. 57). Defendants moved to dismiss the second
amended complaint on January 31, 2020, and the Court granted the
motion on December 23, 2020. See Bezio v. General Electric,
653132/2018, 2020 WL 7704543 at *1 (N.Y. Sup. Ct. 2020
At the time of the initial Complaint, “Plaintiffs [were] . . .
participants in, and the beneficiaries of,” a retirement plan (the
“Plan”) established by their employer, GE. See Bezio, 66 Misc. 3d
at 265. The Plan was established under the Employee Retirement
Income Security Act of 1974 (29 U.S.C. § 1001 et seq.) (“ERISA”)
and is governed by New York law. See id. at 263. The Plan allowed
GE employees to “beneficially invest in GE common stock by
acquiring units in the retirement trust,” but Plan participants, like
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Plaintiffs, would not actually own GE common stock, only “units in
the retirement trust.” Id. Under the Trust Agreement establishing
the Plan, Fidelity was named Trustee. Id. By the terms of the Trust
Agreement, GE explicitly disclaimed any “responsibility for the
management of the retirement trust,” and placed management
authority directly in Fidelity’s hands. Id. at 263–264. On February
28, 2014, GE filed an S-8 Registration Statement (the “Registration
Statement”) on behalf of the Plan, which Plaintiffs’ contend
incorporated GE’s subsequent prospectuses and future filings. See
id. at 265. Plaintiffs’ original complaint was premised on the claim
that the Registration Statement “incorporated a subsequently signed
amended prospectus pursuant to which GE made ‘materially false
and misleading statements regarding its business.’” Id. at 265.
Following motion practice, and a series of amendments to the
complaint, Defendants moved to dismiss the Second Amended
Complaint. See Bezio v. General Electric, 653132/2018, 2020 WL
7704543 at *1 (N.Y. Sup. Ct. 2020). Defendant’s claim that
Plaintiffs lack standing to bring their suit because they “failed to
make a demand on the trustee and have again failed to adequately
allege demand futility” as required by New York law. Id.
First, the Court evaluated the demand futility claims
contained in the Second Amended Complaint. See id. The Court
began by looking to the Plaintiffs’ statements in their Amended
Complaint, which contained a single paragraph alleging demand
futility. Id. In this paragraph, Plaintiffs alleged that “[d]emand . . .
is not required,” and that, alternatively, demand would be futile
because the Trustee—Fidelity—is a named party in the case. Id.
Further, Fidelity “is conflicted as it would not sue its employer . . .
GE.” Id. The Court noted that a prior decision had found these
allegations wholly inadequate to support a claim of demand futility.
Id. Moving to the Second Amended Complaint, the Court noted that
the Plaintiffs had added four additional paragraphs addressing
demand futility, but that the Second Amended complaint was
otherwise, “in sum and substance, virtually unchanged from the
amended complaint.” Id. at *1–2. These additional paragraphs
predicated demand futility on “Defense counsel’s proffered belief at
oral argument as to what claims may or may not be brought directly
or indirectly under ERISA against” Defendants. Id. at *2. But the
Court gave no weight to these additional paragraphs, finding that
they provided “’no basis in this record’” to believe that Fidelity
would “not meet its fiduciary obligation in evaluating a demand to
bring suit.’” Id. (citations omitted).
The Court then addressed Plaintiffs’ claim that demand on
Fidelity would be futile because of a conflict of interest arising from
Fidelity’s potential liability under the suit. Id. at *3. Plaintiffs
sought to analogize the instant case to Velez v. Feinstein. See id
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(citing 87 A.D. 2d 309 (N.Y. Sup. Ct. 1982). In Velez, the court
found that demand on a trustee was futile because the trustee in
question was “appointed by . . . and could be removed and replaced
at will by the executive board of the union” that plaintiff sought
recovery against. See Velez, 87 A.D. 2d at 317. The Velez court
noted that, while the union in question exercised control over the
trustee such that demand was excused, the facts of each case may
call for a different outcome, and that “different directors/trustees
may have different potential conflicts.” See Bezio, 2020 WL
7704543 at *3 (citing Velez, 87 A.D. 2d at 217). The Court was not
persuaded that “the particularized facts” of the instant case made
demand futile because Fidelity was a directed trustee that was “not
responsible for the performance of the trust assets,” and the
Plaintiffs had failed to demonstrate that Fidelity was under GE’s
“domination and control” like the trustee in Velez. See id. at *3.
Further, Plaintiffs had removed the issue of Fidelity’s conflict by
voluntarily dismissing the claim against it. Id.
Finally, the Court addressed Defendants’ claim that
Plaintiff’s’ did not have standing to assert claims under §11 of the
Securities Act because such standing is not explicitly conferred by
ERISA. Id. Defendants’ claim that any ERISA plan participant or
beneficiary only has standing to bring a claim if it is among those
enumerated § 502(a), which does not include Plaintiffs’ § 11 claims.
Id. But because dismissal was warranted for Plaintiffs’ failure to
make a demand on Fidelity, and demand futility did not excuse this
failure, the Court found it unnecessary to address this issue. Id.
However, the Court did indicate it was not persuaded by the cases
Defendants cited in support of this argument. Id.
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WPP Group USA, Inc. v. RB/TDM Investors, LLC,
656825/2019, 2021 WL 143480 (N.Y. Sup. Ct. 2021)
Sabrina Soffer
Staff Member
Plaintiff, WPP Group USA, Inc., who was acquiring a
company from Seller Defendant, filed an action in 2019 against
RB/TDM Investors LLC, Falcon Strategic Partners IV, LP, Greg
Murtaugh, Roger Berdusco, and Tom Baumlin (the “Seller
Defendants”), and Defendant PartnerRe Ireland Insurance, for
breach of warranty dealing with their “good-faith financial
projections” of the company as of the closing date of the contract,
and because of this breach, it sought “to hold PartnerRe liable under
an insurance policy it issued insuring such breaches up to $40
million.” See WPP Group USA, Inc. v. RB/TDM Investors, LLC,
656825/2019, 2021 WL 143480 (N.Y. Sup. Ct. 2020). Defendants
moved to dismiss this action, which was denied by the Court on
January 15, 2021. Id. at *1
The action arises from WPP’s “purchase of a digital retail
media company known as Triad Retail Media” from Defendants.
See Compl. NYSECF No. 1. WPP is a Delaware corporation with
a principal place of business in New York. Id. “Rockbridge is a
vehicle formed by Rockbridge Growth Equity, LLC, a successful
private equity firm based in Detroit, Michigan, to hold ownership
interest in Triad.” Id. Additionally, “Falcon is a vehicle formed by
Falcon Investment Advisors, LLC, a successful Boston-Based
private equity firm,” to hold ownership interest in Triad. Id.
Defendant Berdusco was the CEO of Triad. Id. Defendant Baumlin
was the CFO of Triad. Id. Defendant Murtaugh founded Triad in
2004, stepped down as CEO in 2014, and remained an equity holder.
Id. Defendant PartnerRe Ireland is an Irish based global insurance
provider. Id. WPP executed a Unit Purchase Agreement (“UPA")
“to purchase Triad from Rockbridge and Falcon . . . and Triad's
former and then-current chief executives, Murtagh and Berdusco.
Id. The deal was closed on November 17, 2016 (the "Closing"). Id.
Plaintiff claims that the warranty of current good faith financial
projections was breached because, two weeks after closing, the
revised projections from the 2016 revenue would be “tens of
millions of dollars below what had been disclosed to WPP before
the Closing.” Id. WPP claims that Triad and Defendant Sellers had
knowledge of the companies decline weeks before closing and failed
to report the finances in good faith. Id. In addition, WPP asserts a
claim for fraud against the Seller Defendants. Id. Seller Defendants
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insist that they gave financial projections at a date before closing,
and therefore “they were in good faith as of then” because the
language of the UPA did not require them to disclose at the closing.
See WPP Group USA, Inc., 2021 WL 143480 at *1
The Court noted that “on these motions to dismiss, the
[Plaintiff's] allegations that the projections were not made in good
faith must be assumed to be true,” and the Plaintiff must be given
“the benefit of every possible inference.” Id. at *1–2.
First, the Court analyzed the language of the UPA and found
that it did not unequivocally state that the data provided in the
agreement, the projections for the remainder of 2016, “were only
intended to be made as of August 2016, October 2016, or any other
date.” Id. at *2. Therefore, it is reasonable that Plaintiffs relied in
good faith on those projections. Id. The warranties are contained in
section five which begins: “Except as otherwise indicated on the
Schedules, each member of the Company Group makes the
representations and warranties set forth in this ARTICLE 5 as of the
date of this Agreement and as of the Closing.” Id. Section 5.5(C)
provides that “Schedule 5.5(C) sets forth the budget for the
Company Group and the most recent profit projections for the 2016
calendar year,” and “that the Company Group does represent that
the 2016 budget and profit projections were made in good faith and
consistent with past practice.” Id. Section 5.23(A) also has a good
faith warranty for the revenue of retail partners in the aggregate for
the calendar year. Id. The Court concluded that this language
indicates Plaintiff’s reliance on the continued good faith of such
projections as of the November 17, 2016 closing. Id. Additionally,
the data provided as required by section 5 contains a footer that the
document was generated in October 2016, however the Court
explains that this “is not unequivocal documentary evidence… and
does not ‘utterly refute’ plaintiff’s claim.” Id.
The Plaintiff also claimed a breach of section 7.5(B) of the
UPA, which “obligates the Seller Defendants to ‘promptly disclose
. . . any material variances from representations” made in Section 5,
referenced above. Id. The Plaintiff explained that the Company’s
“projections on the date of closing were significantly worse” than
the data that was provided to them. Id. The Court ruled that because
data was provided to the Plaintiffs in late October, whether this data
satisfies this breach is a question of fact for the jury. Id.
Third, the court explained that the Plaintiff’s secondary
claim of fraud by the management of Triad comes from language in
the UPA, section 11.2(c), and is therefore not duplicative because it
is a separate breach. Id. Additionally, the Court did not dismiss this
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specific claim of breach even though the Defendant points out that
the Plaintiff failed to name Sherry Smith, Triad’s current CEO as a
defendant, because it is too premature at this stage of the case. Id.
Section 11.2(c) includes language about the fraud committed by the
“Core Management Team.” Id.
Lastly, the Court explained the two policy exclusions
PartnerRe referred to require findings of fact and are too ambiguous
to rule on a motion to dismiss. Id. The first exclusion excludes a
portion of loss that arises out of a breach, which “any Deal Team
Members had Actual Knowledge.” Id. The Court explained that
actual knowledge is a question of fact not suitable for a motion to
dismiss. Id. The second exclusion referred to loss arising out of
section 11.2(A)(2) and (3) of the UPA. Id. at *3. This exclusion
explicitly does not apply to Section 11.2(A)(1), which covers
breaches of section 5, the good faith clause from above. Id. Because
it is unclear if and how section 11.2(A)(2) and (3) overlap or
correlate with 11.2(A)(1), the Court held that it is an ambiguous
clause and is “ordinarily resolved in favor of the insured.” Id.
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Euro Pacific Capital, Inc. v. Fat Brands, Inc.
656148/2020, 2020 WL 7389144 (N.Y. Sup. Ct. 2020)
Albert Stancil
Staff Member
Plaintiffs Euro Pacific Capital, Inc., a division of Alliance
Global Partners, (“AGP”) and Adam Kinzer initiated a motion to
stay the Defendant FAT Brands Inc.’s (“FAT Brands”) Statement of
Claim before FINRA Arbitration. See NYSECF. No. 12, 14. The
statement asserted that the debt private placement agreement
between FAT Brands and AGP (“AGP Agreement”) was amended
by two emails: dated August 8, 2018, and dated December 8, 2018.
Id. The Court granted the motion to stay because the AGP
Agreement requires that any dispute between the parties be heard
“only in the state or federal courts located in the City of New York,
State of New York” and does not require AGP to arbitrate any
claims under the AGP Agreement. See Euro Pacific Capital, Inc. v.
Fat Brands, Inc., No. 656148/2020, 2020 WL 7389144 (N.Y. Sup.
Ct. 2020) (citing (NYSECF. No. 2).
On April 24, 2018, FAT Brands and AGP entered the AGP
Agreement for AGP to serve as “the co-placement agent and
investment banker working with Dalmore Group, LLC (‘Dalmore’)
in regards an Investment Banking/Advisory Agreement executed on
April 1, 2018 . . . .” Id. at *1 (citing NYSECF. No. 2). The Dalmore
Agreement, which predated the AGP Agreement, contained an
arbitration provision where the parties agreed to arbitrate their
disputes. Id. (citing NYSECF. No. 13). The AGP Agreement
contained a “jurisdiction and governing law provision” where the
parties agreed to have their disputes “heard only in the state or
federal courts located in the City of New York, State of New York.”
Id. at *1–2 (citing NYSECF. No. 2, 13).
Around October 16, 2020, “FAT Brands filed a Statement of
Claim before FINRA against petitioners Adam Kinzer and AGP.”
Id. at *2 (citing NYSECF. No. 3). FAT Brands claimed that the
AGP Agreement was modified by two emails in August and
December that included Dalmore and now falls under the earlier
Dalmore Agreement which requires arbitration.
Id. (citing
NYSECF. No. 10). FAT Brands did not provide a responsive email
evidencing that ADP agreed to the December Email, and the
December Email did not contain an amendment of the ADP
Agreement regarding whether the parties agreed to litigate disputes.
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Id. at *3. In addition, FAT Brands argued “that FINRA Rule 12200
requires arbitration of the parties' dispute.” Id.
In reviewing a motion to stay pursuant to CPLR § 7503(b),
the Court determines whether “a valid agreement [to arbitrate] was
not made or has not been complied with....” Id. “Here, the AGP
Agreement plainly provide[d] for New York state or federal courts
as the exclusive forum for any disputes under that agreement,
including ‘even after termination of [that] Agreement’. . . .” Id.
(citing NYSECF. No. 2). While Defendant relied on the Dalmore
Agreement, the Court found that AGP and Adam Kinzer were not
parties to that agreement and, therefore, were not bound to its terms.
Id. The court further noted that there was no language in the August
and December Emails that modified the parties’ stance on
arbitration. Id.
Next, the Court dismissed the Defendant’s claim concerning
FINRA Rule 12200. Id. “FINRA Rule 12200 requires arbitration
of disputes between FINRA members and customers . . . ‘arising in
connection with the members' business activities, unless, as
provided in FINRA Rule 12100(I), the customer is a broker or
dealer.’” Id. (citing Sinclair & Co. LLC v Pursuit Inc. Mgmt LLC,
74 A.D.3d. 650, 650 (N.Y. App. Div. 2010); FINRA Rule 12200).
However, arbitration under FINRA Rule 12220 is not required
“where there is a written agreement between the parties” that states
otherwise. Id. (citing New York Bay Capital, LLC v Cobalt
Holdings, Inc., 456 F Supp 3d 564 (S.D.N.Y. 2020)). Here, the
Court held that there was “an unambiguous forum selection clause”
in the AGP Agreement that displaced the agreement to arbitrate in
FINRA Rule 12200. Id.
Finally, the Court dismissed the Defendant’s argument that
even if the AGP Agreement is functional, “the forum selection d[id]
not include the instant dispute.” Id. at *4. This argument failed
because the forum selection clause in the AGP Agreement, even if
modified by the December Email, applied to “[a]ny disputes that
ar[o]se under this Agreement, even after the termination of this
Agreement.” Id. (citing NYSECF. No. 2).
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CSC Holdings, LLC v. Samsung Electronics America, Inc.
655424/2018, 2020 WL 5369259 (N.Y. Sup. Ct. 2020)
Bill Turnbull
Staff Member
Defendant Samsung Electronics America, Inc. (Samsung)
moves to dismiss this complaint filed by Plaintiff CSC Holdings,
LLC (CSC) pursuant to CPLR 3211. In 2010, Samsung entered into
an agreement to “sell, license, or provide CSC ‘Hardware’ and
Software’, collectively referred to as “Products.” See CSC
Holdings, LLC v. Samsung Electronics America, Inc., 2020 WL
5369259, at *1 (N.Y. Sup. Ct. 2020). The agreement provided that
Samsung would indemnify CSC if a claim is brought against CSC
“alleging that the manufacture, use or sale of the Samsung products,
or use of associated software licensed by Samsung to [CSC],
infringes any patent.” Id. Further, Samsung promised to “procure
and pay royalties for all intellectual property rights ‘associated with
the manufacture and use of the Set-Top including, but not limited to
MPEG 4, 1394, OCAP, Alticast middleware, and NDS JCAS.’” Id.
Lastly, “Samsung promised to procure and pay ‘all Samsung
supplied head-end equipment.’” Id.
Nonparty Tivo Corporation (TiVo) commenced a suit
against Samsung in September of 2015, alleging their Set-Top boxes
infringed TiVo’s patent. Id. Samsung and TiVo later entered into a
Patent License Agreement, which CSC alleges carved out the SetTop boxes Samsung supplied to CSC. Id. In 2017, TiVo brought
suit against CSC, alleging that certain Samsung products infringed
TiVo patents. Id. CSC notified Samsung of TiVo’s claims,
requesting indemnification and offering the right to defend or settle
the claim. Id. Samsung refused, claiming the “Rewind Buffer” that
allegedly violated the patent “is not a part of a Samsung set-top box
as sold to CSC.” Id. at 2. CSC, without the help of Samsung,
decided to resolve the TiVo claims through an out-of-court
agreement. Id. CSC then “commenced this action . . . alleging
breaches of the Agreement and a breach of the implied covenant of
good faith and fair dealings.” Id.
CSC claims two separate breaches of their contract with
Samsung: failure to indemnify and defend CSC for a patent
infringement suit and failure to procure intellectual property rights
from TiVo associated with CSC’s use of Samsung products. See id.
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at 3–4. They also allege a breach of the implied covenant of good
faith and fair dealing. Id. at 5.
The relevant indemnification provision of the agreement
states, “if any claim . . . is brought against CSC . . . alleging that the
manufacture, use or sale of the Samsung products, or use of
associated software licensed by Samsung to [CSC], infringes any
patent . . . Samsung shall indemnify . . . .” Id. at 3. “CSC argues
that it states a claim because the undefined term ‘Samsung products’
encompasses Samsung's SMT-C5420 Set-Top box . . . Samsung
argues that a breach is not stated because neither the Rewind Buffer
nor the RS–DVR network is included in the features and
specifications listed . . . .” Id. According to Samsung, the use of
these products alone must cause infringement. Id. There is
conflicting evidence in favor of both interpretations. The agreement
uses the terms Products (defined as Hardware and software
collectively), Samsung products (undefined), associated software,
and Equipment. Id. at 4–5. “A core principle of commercial
drafting is to say the same thing the same way.” Id. at *5. “Because
neither party has established that its interpretation is correct as a
matter of law, the motion to dismiss [is] properly denied.” Id
(citation omitted).
The court further rejects Samsung’s argument that the claim
should be denied due to CSC not properly pleading the claim
because the exception clauses in the agreement are not conditions
precedent, but conditions to performance. Id. Similarly, Samsung’s
contention that the dispositive issue is their written consent to CSC
modification of the set-top boxes is rejected as it is neither
dispositive nor an accurate framing of New York’s pleading
requirement. The dispute as to whether the written consent and
approval is shown in the record is also rejected, as “[w]hether the
plaintiff can ultimately establish its allegations is not part of the
calculus in determining a motion to dismiss.” Id. (citation omitted).
The motion to dismiss the second breach of contract,
pertaining to the failure to procure intellectual property rights, is
also denied. Id. at 6. Samsung seeks dismissal on the grounds that
CSC either failed to state a breach or that a defense is based on
documentary evidence. Id. However, CSC’s allegations would be
sufficient under the interpretation of the aforementioned terms they
advocated for. Id.
The Court grants dismissal of the breach of the implied
covenant of good faith and fair dealing claim. Id. This claim alleges
that Samsung breached its duty by entering into the licensing
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agreement with TiVo, essentially imposing a royalty obligation on
CSC. Id. However, “[a] good faith and fair dealing claim cannot be
maintained where it is ‘intrinsically tied to the damages allegedly
resulting from a breach of the contract.’” Id. “Here, the damages
alleged concerning the breach of the implied covenant are
intrinsically tied, if not identical, to the damages alleged for breach
of the Agreement.” Id. Thus, the claim is dismissed. Id.
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Talos Capital Designated Activity Company v. 257 Church
Holdings LLC
No. 651458/2020, 2020 WL 191956 (N.Y. Sup. Ct. Jan. 15, 2021)
Connor Winship
Staff Member
On March 3, 2020, Plaintiff Talos Capital Designated
Activity Company (“Plaintiff”) filed a Motion for Summary
Judgment in Lieu of Complaint against Defendants, 257 Church
Holdings LLC, BA 616 Collins Member LLC, Leeds Capital LLC,
and Ben Ashkenazy. Talos Capital Designated Activity Company
v. 257 Church Holdings LLC, No. 651458/2020, 2020 WL 191956,
at *1 (N.Y. Sup. Ct.). The action concerned a November 25, 2013,
Mezzanine Loan Agreement by and between Plaintiff and 625 Mad
Holdings LLC (“Borrower”). Id. In relation to this agreement were
three other agreements dated November 25, 2013. Id. These
agreements were as follows: (1) A Guaranty of Payment by and
between Defendants 257 Church Holdings LLC, BA 616 Collins
Member LLC and Leeds Capital LLC; (2) A Pledge and Security
Agreement by Defendants BA 616 Collins Member LLC and Leeds
Capital LLC in favor of Plaintiff; (3) A Pledge and Security
Agreement by Defendant 257 Church Holdings in favor of Plaintiff;
and (4) A Guaranty of Recourse Payment Obligations by Defendant
Ben Ashkenazy for the benefit of Plaintiff. Id.
Under the Mezzanine Loan Agreement, “the Borrower was
required to increase the equity/debt ratio within five years.” Id. If,
at the five-year paydown date, the total equity contributions were
less than $40,000,000, Borrower was required to “prepay a portion
of the principal balance of the loan in an amount equal to the
‘difference between $40,000,000 less the amount of such Qualified
Equity Contributions.’ ” Id. (citing NYSECF 4, § 2.4.3.). In a
paydown default situation, the Mezzanine Loan would not default.
Id. However, the five-year paydown amount would rise to
$20,000,000, and the Plaintiff “could exercise its remedies under the
Payment Guaranty and related pledge agreements.” Id.
At the five-year paydown date of November 6, 2018,
Borrower had only paid in $30,000,000 and defaulted as a result. Id.
at *3. The Defendants 256 Church Holdings LLC, BA 616 Collins
Member LLC, and Leeds Capital LLC all became liable for the
$20,000,000 default price created due to the Borrower’s default and
all “costs and expenses incurred in the enforcement of [Plaintiff’s]
rights.” Id. at *1 (citing NYSECF No. 6). Part of the Payment
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Guaranty was secured by Defendant BA 616 Collins Member LLC’s
interest in a certain property. Id. The Pledge and Security
Agreement stated that BA 616 Collins Member LLC was obligated
to not “mortgage or transfer any interest” in the property unless it
was given prior written consent from Plaintiff. Id. Additionally,
Defendant Ben Ashkenazy “irrevocably and unconditionally
guaranteed to [Plaintiff] the payment and performance” of the
general obligations of the Five Year Recourse Guaranty. Id. at *2
(citing NYSECF No. 7). Ben Ashkenazy also agreed to pay the
“costs and expenses incurred by” Plaintiff in enforcing its rights. Id.
at *3 (citing NYSECF No. 7). In February 2019 Plaintiff learned
that Defendant BA 616 Collins Member LLC paid off its previous
November 25, 2013 loan and entered into an “Amended and
Restated Mortgage, dated July 10, 2017, by and between 616 Collins
Associates, LLC and Ocean Bank.” Id. at *4 (citing NYSECF No.
13). There was no notice to or consent from Plaintiff in violation of
the Five Year Recourse Guarantor. Id. As a result, on February 21,
2019, and February 14, 2020, Plaintiff “advised the Defendants of
the paydown default and demanded payment of $20,000,000
pursuant to the Payment Guaranty and Five Year Recourse
Guaranty.” Id. (citing NYSECF Nos. 11–12).
As an initial matter, the Court held that pursuant to CPLR §
3213, the Plaintiff was proper in bringing the summary judgment
motion in lieu of a complaint because “the action is based on an
instrument for the payment” and Plaintiff met the prima facie burden
of proving § 3213 “(1) the existence of the guaranty, (2) the
underlying debt, and (3) guarantor's failure to perform under the
guaranty.” Id. (citing Davimos v. Halle, 35 A.D.3d. 270, 272 (N.Y.
App. Div. 2006)). Plaintiff provided evidence of the Payment
Guaranty, undisputed debt ($20,000,000), and the failure of
Defendants to pay the debt. Id. The Court quickly dispatched
Defendants’ argument that a judgment in favor of Plaintiff was
duplicative of remedies in the agreements by asserting that Plaintiff
was not required to sell its interest in collateral before seeking
monetary judgment. Id. Thus, the Court granted Plaintiff’s
summary judgment against Defendants 257 Church Holdings LLC,
BA 616 Collins Member LLC, and Leeds Capital LLC. Id.
Regarding Defendant Ben Ashkenazy, the Court held that
Plaintiff fulfilled the prima facie case by bringing evidence of “(i)
the Five Year Recourse Guaranty, (ii) an undisputed debt of
$20,000,000 pursuant to the Borrower's Five Year Paydown
obligation in the Loan Agreement,” (iii) the refinancing of the
Collins property without Plaintiff’s consent, “(iv) [Ben]
Ashkenazy's failure to pay $20,000,000 pursuant to the Five Year
Recourse Guaranty.” Id. Ben Ashkenazy argued that his obligation
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under the Five year Recourse Guaranty was only capable of
collection when the Borrower was obligated to pay the “principal
balance of the loan on the maturity date.” Id. The Court disagreed,
holding that the “Five Year Recourse Guaranty is a guaranty of
payment, not of collection,” and that it expressly required Ben
Ashkenazy to guarantee payment of the Five Year Paydown, if “any
loan was secured by a lien against” property of BA 616 Collins
Member LLC. Id. Further, the Court pointed to the language of the
Five Year Recourse Guaranty, which provided that within 10 days
of a written demand Ben Ashkenazy had to pay the amount due if
any of the Guaranteed Obligations was breached (refinancing by BA
616 Collins Member LLC) and the other Defendants could not
punctually pay the due amount, “whether at demand, maturity,
acceleration or otherwise” Id. at *5 (quoting NYSECF No. 7)
(emphasis added). The Court granted Plaintiff’s Motion for
Summary Judgment in Lieu of a Complaint against Ben Ashkenazy.
Id.
The Court ordered that judgment be entered in favor of
Plaintiff against all Defendants, jointly and severally for
$20,000,000. Id. The Court placed a 9% per annum interest from
November 6, 2018, until date of entry of judgment and 9% interest
“from date of entry of judgment, plus costs and disbursements as
allocated by the Clerk.” Id. The issue of “the amount of the late
payment charge and reasonable attorney’s fees and costs that
Plaintiff may recover” was referred to a Special Referee to be
determined. Id.
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