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Parlux Fragrances, LLC v. S. Carter Enters., LLC 

650403/2016, 2020 WL 6734210 (N.Y. Sup. Ct. 2020) 
 

Megan Hardy 
 

Editor-in-Chief 
 

 Plaintiffs Parlux Fragrances, LLC (“Parlux”) and 
Perfumania Holdings, LLC (“Perfumania”) (collectively, the 
“Plaintiffs”) brought suit against Defendants, S. Carter Enterprises 
(“SCE”) and Shawn Carter (“Jay-Z”) (collectively, the 
“Defendants”) alleging various counts of breach of contract, 
rescission, and “breach of the implied covenant of good faith and 
fair dealing.”  Parlux Fragrances, LLC v. S. Carter Enterprises, 
LLC, No. 650403/2016, 2020 WL 6734210, at *1,*12 (N.Y. Sup. 
Ct. Nov. 16, 2020).  The Defendants counterclaimed with one count 
of breach of contract.  Id. at *12.  Plaintiffs moved for “summary 
judgment and dismissal of [Defendants’] counterclaim.  Id.  
Plaintiffs assert that (1) the Defendants waived their claims pursuant 
to the License Agreement; (2) summary judgment is necessary as to 
the claim alleging breach of Article 11A of the Licensing 
Agreement; Jay-Z does not have standing to pursue a counterclaim 
as an individual; and (4) Defendants are not parties to the License 
Agreement or Sublicense Agreement and therefore cannot assert a 
counterclaim in this case.  Id. at *13.  Defendants also moved for 
summary judgment on its counterclaim.  Id. at *17.  The Court 
granted partial summary judgment to the Plaintiffs, “solely to the 
extent that the portion of the counterclaim based on the failure to 
provide reports is dismissed as a separate counterclaim.  Id. at *1.  
The Court granted the Defendants’ motion “solely to the extent of 
dismissing the claims for rescission.”  Id.   
 
The Agreements  
 In 2009, Parlux and Iconic came to an agreement while 
Iconic was negotiating licensing agreements with celebrities.  Id. at 
*2.  Under the agreement between Parlux and Iconic (the “2009 
Agreement”) Parlux agreed to reimburse Iconic or directly pay 
artists who already signed licensing agreements, and for other 
artists, Parlux would directly pay initial advances to artists who 
“were subject to a sublicense that Parlux accepted pursuant to the 
terms of the 2009 Agreement.”  Id.  Additionally, Parlux assumed 
all of Iconic’s obligations under the licenses, offered warrants in 
Parlux’s stock, agreed to make royalty payments, and allowed 
licensors and Iconic the right to audit the net profits.  Id.  The 2009 
Agreement “provide[d] for 3,000,000 Warrant Shares for the 



Commercial Division Online Law Report 
 

 2 

licensor’s license attributed to [Jay-Z]” and Iconic was entitled to 
“30% of the Net Profits.”  Id.   
 In 2011, pursuant to a merger agreement, Perfumania, PFI 
Merger Corp., and Parlux all merged into PFI Merger Corp.  Id.  This 
agreement (the “2011 Agreement”) was subject to certain conditions 
and was contingent on consummation of the merger.  Id.  The 2011 
Agreement stated that the Defendants would enter into a license 
agreement and simultaneously execute the Perfumania Side Letter 
(“Side Letter”), which “assign[ed] 15% of the Net Profits to SCE 
and acknowled[ged] SCE’s ‘direct right to recover such Net Profits 
from Perfumania.’” Id. (quoting NYSCEF No. 1224).  Further, 
Perfunania and Jay-Z entered into a sublicense agreement pursuant 
to the 2011 Agreement, and the Side Letter also contained an 
agreement regarding net profits between SCE and Artistic Brands.  
Id.   
 The Side Letter assigned 15% of Perfumania’s Net Profits to 
SCE, which Perfumania acknowledged, in addition to Perfumania 
agreeing “that SCE had the right to audit Perfumania’s books and 
records . . . and SCE [has] a direct right to recover any Assigned 
Share of Net Profits from Perfumania.” Id. (citing NYSCEF No. 
1186).  
 SCE entered into a licensing agreement (“Licensing 
Agreement”) with Artistic Brands, which gave Artistic Brands “an 
exclusive license to use the JAY-Z trademark . . . for the 
manufacture, promotion, distribution, and sale of fragrances and 
related products.”  Id. at *3 (citing NYSCEF No. 1184).  Artistic 
Brands was sublicensing the JAY-Z trademark (“Trademark”) to 
Perfumania (the “Sublicense Agreement”), where Parlux, 
Perfumania’s wholly owned subsidiary, “assumed all of Artistic 
Brands’ rights and obligations under the License Agreement . . .”  
Id. at *7.  To use the Trademark, Artistic Brands needed approval, 
which could not be unreasonably withheld, of both Defendants, and 
“in the event [Jay-Z] failed to respond within 20 business days” 
approval was deemed.  Id. at *3 (quoting NYSCEF 1184).  Further, 
the types of products Parlux could manufacture were to be decided 
in good faith by both parties, subject to the Defendants’ reasonable 
approval.  Id.  “[T]he Licensing Agreement distinguished between 
the process for product development and” the obligations to provide 
product development plans and annual business plans.  Id.  Product 
development was to be coordinated through “product development 
calendars” which set time frames for Parlux to provide materials and 
other necessary items to SCE for approval.  Id.  Parlux also was to 
deliver product concepts and specifications for proposed products, 
prepare and deliver samples of products, advertising and 
promotional materials, for SCE approval.  Id.   
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 Additionally, Parlux could not begin producing items or 
materials using the Trademark unless it had been approved in 
writing by SCE.  Id.  Parlux had to submit an annual business plan 
to Defendants.  Id. at *4.  This also provided for a minimum royalty 
payment to Defendants based on net sales, or in the event the net 
sales target was not reached, a guaranteed minimum royalty.  Id.  
Parlux was obligated “to devote sufficient resources advertising and 
promoting the GOLD JAY-Z product line and any spin-off product 
line.”  Id.  Jay-Z agreed to be personally “bound by certain 
provisions of the Licensing Agreement.”  Id.  Of importance here, 
Jay-Z agreed to make himself available for promotional 
appearances, so long as it did not conflict with his personal 
commitments and Parlux provided twenty days written notice.  Id.  
*5.  Finally, the Licensing Agreement listed events that would 
constitute an event of default and the parties had to provide fifteen 
days’ written notice of the default and an opportunity to cure.  Id. at 
*6.   
 
The Facts & Procedural Posture 

Jay-Z’s fragrance, “GOLD JAY-Z” (the “Fragrance”) 
launched in department stores November 29, 2013, and it was one 
of Parlux’s top-selling fragrances.  Id. at *7.  Despite this, Plaintiffs 
brought suit in 2015, alleging that Defendants “breached their 
contractual obligations.”  Id.  Plaintiffs allege that in June of 2013, 
meetings occurred between the parties regarding promotional 
appearances for Jay-Z for the Fragrance.  Id.  There is no evidence 
that any of these appearances were sent to Defendants in writing or 
that Defendants agreed to do these appearances, and none of the 
aforementioned appearances happened.  Id.  at *8.  Defendants 
alleged that Plaintiffs went ahead with the launch on November 29, 
2013, despite knowing that Jay-Z was beginning a tour.  Id.  
However, Plaintiffs contended that Jay-Z was available that day, 
according to his calendar.  Id.  Further, Plaintiffs alleged that 
Defendants demanded a promotional video be edited four days prior 
to the launch date, by having Jay-Z’s likeness removed from the 
video.  Id.  However, it was unclear whether the video had been 
provided to Defendants prior to this November date.  Id.  Plaintiffs 
also “allege[d] that SCE pulled Spotify audio advertisements 
without a reasonable explanation” after scripts were approved.  Id. 
at *9.  Plaintiffs alleged numerous other breaches, mostly consisting 
of Jay-Z failing to make promotional appearances or provide quotes 
or statements to magazines or for press releases.  Id.   

Parlux began developing companion products for the 
Fragrance shortly after its launch.  Id. at *10.  Parlux sent concepts 
and renderings to SCE, to which SCE requested more information 
in order to approve the concepts.  Id.  Parlux contends that 
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Defendants did not provide any feedback on the concepts and did 
not engage in good faith to work together to develop these concepts.  
Id. at *11.  Parlux also alleged that they attempted to meet with Jay-
Z numerous times to discuss these products, but the meetings never 
occurred and so, the companion products never launched.  Id. at *11-
12.  Parlux contended that as a result of Defendants’ failure to work 
in good faith with Parlux during the development of these 
companion products, the Fragrance sales declined sharply and 
overall, Parlux has experienced a net loss on the brand after the first 
two years.  Id. at *11-12.  

Parlux did not serve a termination notice or cure notice to 
Defendants, as was required by the Licensing Agreement.  Id. at *10.  
Instead, Parlux sent a letter in 2015 to Defendants which asserted 
the Defendants breached the Licensing Agreement and the breaches 
were not curable.  Id.  Plaintiffs then brought this instant case, where 
Defendants brought a single counterclaim.  Id. at *12.  Both parties 
moved for summary judgment.  Id.   

 
The Court’s Decision 
 In deciding a motion for summary judgment, the proponent 
must make a prima facie showing of entitlement of summary 
judgment as a matter of law, and once that showing is made, the 
opponent then must produce admissible evidence that establishes a 
triable issue of fact.  Id. at *13 (collecting cases).  Parlux first 
asserted that Defendants waived a defense based on Parlux’s 
“alleged failure to provide business development plans or reports [as 
required under the Licensing Agreement].” Id.  Parlux argued that 
since Defendants failed to ask for these reports, compliance with 
regard to those portions is waived and, regardless of the failure to 
provide these reports, it does not mean that Defendants do not have 
to comply with their obligation to work in good faith with Parlux.  
Id.  Defendants argued that they did not express “a clear intention to 
waive their right to assert [this defense]” and Parlux’s argument 
directly contradicts the Licensing Agreement.  Id.  They also 
contended that providing these plans is a condition precedent to their 
obligation to work in good faith.  Id.  The Court held that Plaintiffs 
are entitled to dismissal of a counterclaim based on this alleged 
failure to provide these plans, but Defendants did not waive this 
defense.  Id. at *14.  According to the Licensing Agreement, the 
parties agreed that “acceptance of money nor a prior waiver of a 
condition of the contract would constitute a continuing waiver of 
that requirement” and that provision is enforceable under New York 
law.  Id.  Additionally, the Plaintiffs were not surprised or unfairly 
prejudiced by the Defendants asserting this defense, as the Plaintiffs 
have failed to establish either of those factors and have had an 
opportunity to respond to the defense.  Id.  The Court further 
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explains that Parlux’s obligation to provide business development 
plans is likely a condition precedent to Defendants’ obligation to 
work in good faith, but the ambiguous use of the words “plan” and 
“delivery” constitutes an issue of fact.  Id.  Accordingly, the Court 
denied Plaintiff’s motion for summary judgment as to the 
affirmative defense.  Id. at *15. 
 Parlux argued that Defendants’ counterclaim in regard to the 
advertising and promotion spending requirements must be 
dismissed because this requirement was a joint obligation with 
Artistic Brands and does not “fall solely on Parlux.”  Id.  The 
Defendants argued that “Parlux assumed all of Artistic Brands’ 
obligations under the Licensing Agreement, including the obligation 
to spend the required minimum amounts on advertising and 
promotion.”  Id.  According to the Licensing Agreement, Parlux 
“stepped into the shoes of Artistic Brands and assumed all of its 
obligations.”  Id.  The Court agreed with the Defendants and denied 
the Plaintiffs’ motion for summary judgment as to the 
“[Defendants’] counterclaim alleging a breach of the advertising and 
promotion obligations.”  Id. 
 Parlux argued that Jay-Z cannot assert a counterclaim 
regarding certain provisions of the Licensing Agreement because he 
is not a party to them.  Id. at *16.  The Court disagrees, holding that 
Jay-Z is a “third party beneficiary of these [ ] provisions on which 
the counterclaim is based,” thus giving Jay-Z a direct claim.  Id.  
Parlux further argued that the counterclaim must be dismissed as to 
Perfumania because Perfumania is not a party to the Licensing 
Agreement or the Sublicense Agreement.  Id.  Defendants argued 
that Perfumania guaranteed Parlux’s performance and executed the 
Side Letter, which is a part of the integrated agreements.  Id.  The 
Court holds that Perfumania is a proper counterclaim defendant and 
denied the motion for summary judgment on this ground.  Id.  The 
Court explained that the Licensing Agreement, Side Letter, and 
Sublicense Agreement were executed contemporaneously and 
reference one another, indicating an integrated transaction to which 
Perfumania agreed to be bound.  Id.  
 Defendants argued in their counterclaim that Plaintiffs 
“failed to pay the required minimum royalty payments.”  Id. at *17.  
They argued that Plaintiffs did not terminate the License Agreement 
and continued to sell the Fragrance using the Trademark until May 
2017.  Id.  Plaintiffs argued that the motion is procedurally improper 
as Defendants’ previous motion for summary judgment was denied 
and that Defendants materially breached the Licensing Agreement, 
thus excusing performance of the Plaintiff and Plaintiff was entitled 
to mitigate their damages by selling the existing inventory.  Id.  The 
Court stated that “[Plaintiffs’] position is wholly without merit.”  Id.  
The Court explained that significant amounts of discovery has 
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occurred since the previous motion, and the Court previously did not 
reach the merits of the Defendants’ prior motion.  Id.  Further, the 
Court explained that the Plaintiffs’ demand letter in July 2015 does 
not constitute a termination, as Plaintiffs waited to provide notice of 
the alleged default, then unilaterally decided that the default was not 
curable, and did not provide a schedule of remaining inventory.  Id.  
The Court granted the Defendants’ motion for summary judgment 
on its counterclaim for breach of contract.  Id.  
 Regarding Plaintiffs’ claims for rescission, the Court granted 
the Defendants’ motion for summary judgment as to those claims.  
Id. at *18.  The Court explained that rescission is an appropriate 
remedy when there is no “adequate remedy at law and [ ] where the 
status quo may be substantially restored.”  Id. (citation omitted).  
Plaintiffs seek between $40 and 90 million in damages and do not 
explain how this sum of money would fail to adequately compensate 
them.  Id.  Further, rescission will not restore any of the goodwill 
that Plaintiffs may have lost as a result of this, and Perfumania’s 
bankruptcy filing cancelled Perfumania’s common stock, rendering 
it worthless.  Id.   
 The Court denied the Defendants’ motion for summary 
judgment as to the breach of the Licensing and Sublicensing 
Agreements and the breach of the duty of good faith and fair dealing.  
Id. at *19, 20.  As to the breach of the Agreements, the Court 
explained that Jay-Z cannot be personally dismissed because it 
cannot be said that Jay-Z and SCE are separate and distinct entities.  
Id.  at *20.  Further, the Court explained that Jay-Z may have acted 
outside of his corporate duties as an officer of SCE, which in turn, 
could have frustrated SCE’s ability to perform under the contract.  
Id.  Additionally, the Court explained that there were issues of 
material fact as to the calculation of damages, and whether Plaintiffs 
made formal requests for Jay-Z’s appearance, thus warranting a 
denial of summary judgment.  Id.  As to the breach of the covenant 
of good faith and fair dealing, the Court explained that the claim 
“highlights the mismatch of the parties’ [sic] expectations and 
performance regarding [Jay-Z’s] personal involvement.”  Id. at *21.  
The Court further explained that the claim was not duplicative, as 
this claim arose from Jay-Z and potentially SCE’s failure to provide 
quotes for promotion materials, appear in promotional materials, 
and be available to meaningfully and substantively participate in the 
development of the brand.  Id.  Accordingly, the Court denied the 
motion for summary judgment as to the breach of the covenant of 
good faith and fair dealing.  Id.  
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Dragonetti Bros. Landscaping Nursery & Florist, Inc. v 
Verizon N.Y., Inc. 

 
654342/2020 WL 1705799 (N.Y. Sup. Ct. 2021) 

 
Kristin Russo 

 
Managing Editor 

 
 Plaintiff Dragonetti Bros. Landscaping Nursery & Florist 
(“Dragonetti”) commenced an action against defendant Verizon 
New York, Inc. (“Verizon”) seeking compensation in New York 
County on September 9, 2020.  See Compl.  (NYSCEF No. 1).  In 
the Complaint, Dragonetti sought compensation under an alleged 
statutory, contractual, and common law obligation for payment, and 
for claims of quantum meruit, account stated, and unjust enrichment.   
Id.  On November 16, 2020, Verizon moved to dismiss the 
Complaint pursuant to CPLR 3211(a)(1) and (7).  See Notice of Mot.  
(NYSCEF No. 4).  On April 28, 2021, the Court granted Verizon’s 
motion.  Dragonetti Bros. Landscaping Nursery & Florist, Inc. v 
Verizon N.Y., Inc., 654342/2020, 2021 WL 1750799 (N.Y. Sup. 
Ct.2021). 
 Dragonetti is a private landscaping contractor located in 
New York.  See Dragonetti, 2021 WL 1750799 at *1. Verizon is “a 
private utility company that maintains overhead telephone poles and 
wires throughout New York City.”  See Id. ¶ 5 (NYSCEF No. 1).  In 
2019, Dragonetti entered into two contracts with the Parks 
Department for the Block Pruning of Trees in Queens and Brooklyn 
(the “Contracts”).  See Id. ¶¶ 3-4 (NYSCEF No. 1).  During 
Dragonetti’s performance of the work, it secured and protected 
Verizon’s overhead wires as they deemed necessary after 
characterizing it as a “utility interference work.”  See Id. ¶ 5 
(NYSCEF No. 1).  Dragonetti secured and protected Verizon’s 
overhead wires without any agreement between the parties.  
Dragonetti, 2021 WL 1750799 at *1.  Nevertheless, Dragonetti 
sought compensation for the work under the belief that Verizon was 
either legally obligated to perform the work itself, move its own 
wires to not interfere with the tree pruning project, or to reimburse 
Dragonetti for the work despite no agreement between the parties.  
Id. at *1.  
 Before beginning the work in question, Dragonetti provided 
“sufficient notice to Verizon seeking direction as to how [Verizon] 
wished to proceed.” Dragonetti, 2021 WL 175079 at *1. Verizon 
took the “blanket” position that Dragonetti’s work to support or 
protect its lines was “not necessary.”  Dragonetti Aff. ¶ 6 (NYSCEF 
No. 2).  Nevertheless, Dragonetti secured and protected Verizon’s 
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overhead wires because they deemed it necessary to proceed with 
their project.  Dragonetti, 2021 WL 150699 at *1.  Dragonetti 
invoiced Verizon for the work and Dragonetti claimed that there was 
never a specific objection to the invoices.  Id. at *2. 
 In granting Verizon’s motion to dismiss, the Court discussed 
how Verizon had no statutory obligation, contractual obligation, or 
common law obligation to pay Dragonetti.  See Id. at *7.  The Court 
then rejected Dragonetti’s claims of quantum meruit, account stated 
and unjust enrichment.  See Id. at *8. 
 First, the Court found that Dragonetti’s statutory arguments 
were “unavailing.”  Id. at *3.  The Court discussed how the New 
York City Administrative code only governs protection of 
underground facilities from street excavations and repairs, and it 
also requires the work to be done “under the direction of” public 
officials.  Id. at *3 (quoting N.Y.C. Admin. Code § 24-521[b]).  The 
Court found that the Code did not apply here because this work 
consisted of protecting overhead wires, and that there was no 
allegation that Dragonetti’s work was done “under the direction of” 
public officials.  Id.  
 Then, the Court discussed that Verizon had no contractual 
obligation to pay the Contracts.  See id. at *3, 4.  The Court noted 
that the Contracts did not mention Verizon as a party or a 
beneficiary, and nothing identified Verizon’s facilities within the 
Contracts either.  Id. at *4.  Further, the Court discussed that there 
was no “Section U” addendum to the Contracts that would establish 
privity or provide a basis for reimbursement for a “utility 
interference work,” as Dragonetti alleged.  Id.  The Court explained 
that Section U is used when city project managers “anticipate and 
identify utility interference work associated with the project.”  Id.  
These addendums are used as “mechanisms … to resolve economic 
disputes regarding any interference work” and gives the City the 
right to compel utility’s performance.  Id.  The Court noted that the 
only requirement in the Contract is that Dragonetti must give 
Verizon notice of any work affecting its facilities, but Verizon 
ultimately would determine if anything needed to be done.  Id. 
 Then, the Court held that Verizon was not under a common 
law obligation to pay.  See id. at *5.  The Court discussed that 
generally a utility is only required to perform or pay for interference 
work when there is either express contractual language requiring it 
to do so, or where there is an order/directive from a state or local 
authority to do so.  Id.  Verizon asserted that the work at issue should 
not be characterized as “interference work” because the City did not 
specifically identify any interferences in the Contracts, nor did the 
City direct Verizon to move its lines.  Id.  The Court noted that only 
Dragonetti determined it was interference work, and therefore it did 
not constitute as such.  See id. at *6. 
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 Further, the Court rejected Dragonetti’s quasi-contract 
theories: quantum meruit, account stated, and unjust enrichment.  
See id. at *8.  To prevail on a quantum meruit claim, “a party must 
prove (1) performance of services in good faith, (2) acceptance of 
the services by the person [or entity] for whom they were rendered, 
(3) an expectation of compensation, and (4) the reasonable value of 
the services performed.”  Id. at *6.  The Court held that Dragonetti 
failed to prove the second and third elements of quantum meruit.  
See id.  Verizon never accepted their services, did not perform any 
protection work itself, did not acknowledge any obligation to pay 
and never agreed to any prices.  Id.  There was no “agreed 
exchange.”  Id.  Further, there was no expectation of compensation 
because there was no common law obligation for Verizon to perform 
or pay for the work, and because the Contracts deferred to Verizon’s 
discretion to determine what precautions, if any, were necessary.  Id. 
at *7. 
 “To prevail on a cause of action for an account stated claim, 
the plaintiff must show invoices, receipt by defendant, and lack of 
objection by defendant for a substantial period of time.”  Id. (quoting 
Atrium Staffing, LLC v Iridium Dev. Inc., 656690/2016, 2017 WL 
6030574 at *2 (N.Y. Sup. Ct. Dec. 5, 2017)).  The Court held that 
this claim failed because an “account stated ‘assumes the existence 
of some indebtedness between the parties, or an express agreement 
to treat the statement as an account stated.’”  Id. (quoting Ryan 
Graphics, Inc. v. Bailin, 39 A.D.3d. 249, 250 (N.Y. App. Div. 
2017)).  Here, there was no contractual/business relationship 
between Dragonetti and Verizon, nor were there any prior 
transactions completed together.  Id.  There was no implied 
agreement either because Verizon refused to acknowledge its 
alleged obligation to pay, and Verizon stated the support was not 
necessary.  Id.  Further, the Court dismissed Dragonetti’s argument 
that Verizon’s “general” objection constituted acquiescence.  Id.  
The Court held that there was no evidence that a general objection 
is an ineffective way to dispute invoices.  Id. 
 “To prevail on a claim for unjust enrichment, the plaintiff 
must show “that (1) the other party was enriched, (2) at that party's 
expense, and (3) that it is against equity and good conscience to 
permit [the other party] to retain what is sought to be recovered.” 
  Id.  (quoting Mandarin Trading Ltd. v Wildenstein, 16 N.Y.3d 173, 
182 (N.Y. 2011)).  The Court emphasized that the connection was 
not sufficient to have caused reliance.  Id.  The Court further held 
that the terms of the Contract explicitly empowered Verizon to 
decide what protection work was necessary, and since Verizon 
consistently held no protection work was necessary, a claim of 
unjust enrichment is not supported.  Id.  
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 Finally, the Court granted Verizon’s motion to dismiss.  Id.  
The Court stated that Verizon made it clear it did not think the work 
was necessary, and therefore it is not “against equity and good 
conscience” to not require Verizon to pay for the work.  Id.  
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Accadia Site Contr., Inc. v. Town of Orchard Park 
 

2020 WL 6387802 (N.Y. Sup. Ct.  2020) 
 

Jenna M. Codignotto 
 

Associate Managing Editor 
 

 This action arose from a claim by Plaintiff Accadia Site 
Contracting, Inc. (“Accadia”) that Defendant Town of Orchard 
Park, New York (“Town”) “unjustly terminated” a construction 
contract for a construction project in the Town of Orchard Park 
(“Project”). Accadia Site Contr., Inc. v. Town of Orchard Park,  
2020 WL 6387802 at *1 (N.Y. Sup. 2020).  The Town filed motions 
for (1) a conditional order from the court to dismiss the action unless 
Accadia met certain discovery obligations; (2) a conditional order 
preventing Accadia from using certain photos (“Disputed 
Photographs”) if it refused to turn them over; (3) an order 
compelling Accadia to turn over certain bid submissions; and (4) a 
protective order suspending Accadia from deposing of the Town’s 
engineer (“Engineer”).  Id.  In response, Accadia filed a cross-
motion requesting the court grant an order compelling the Town to 
produce the engineer for a deposition and a protective order for the 
Disputed Photographs.  Id.  
 Accadia maintained “that the Town’s termination of the 
Contract was pretextual.”  Id.  It alleged that the Engineer was not 
cooperative or competent, and that agents and employees of the 
Town “maliciously made false statements” that Accadia’s work was 
of poor quality and not up to standard.  Id.  Specifically, in his 
deposition, Accadia’s principal, Paul Marinaccio, “testified that he 
was in contact with a Town employee who informed him that the 
Town Engineering Department [ ] falsified inspection records.”  Id.  
Mr. Marinaccio did not reveal the employee’s name, but rather he 
referred to the employee as “the Mole.”  Id. at *2.  In response, the 
Town submitted an interrogatory request for Accadia to reveal “the 
Mole’s” name.  Id.  But, instead for providing this information, 
Accadia objected on the grounds that it was (1) requested merely for 
the purpose of harassing, annoying, embarrassing, and 
disadvantaging “the Mole”; (2) information that the Town already 
had access to; and (3) protected by the rules of confidentiality.  Id. 
 The Court first assessed this motion by the Town to compel 
the disclosure of the name of “the Mole” and Accadia’s various 
objections to it.  Id.  The Court recognized that when it comes to 
required discovery disclosures under CPLR § 3101(a), the “test is 
one of usefulness and reason.”  Id.  (quoting (Allen v. Crowell-
Collier Publ. Co., 21 N.Y. 2d 403, 406 (N.Y. 1968)).  Here, the 
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Court concluded that this information would be highly useful to the 
Town since without it, the Town may inadvertently disclose 
confidential information to this employee who, in turn, may leak it 
to Mr. Marinaccio and undermine the Town’s case.  Id.  
 With respect to Accadia’s first objection, the Court found 
that “Accadia ha[d] no standing to make an objection on behalf of 
the Mole,” and thus rejected it.  Id.  As to Accadia’s second 
objection, the Court stated that “[c]learly, the Town is not in 
possession of the Mole’s identity, and this objection is merely pro 
forma.”  Id.  Lastly, the Court rejected Accadia’s third objection 
because it believed “Mr. Marinaccio [wa]s fully capable of passing 
information about this matter learned from the Mole to Mr. Rupp 
without revealing the Mole’s identity to him.”  Id. at *3.  Therefore, 
based on the usefulness and importance of “the Mole’s” identity and 
the invalidity of Accadia’s objections, the Court granted the Town’s 
motion for a conditional order of dismissal.  Id. at *4.  Additionally, 
based on the same reasoning, the Court granted the Town’s motion 
for a protective order suspending Accadia from deposing the 
Engineer, while denying Accadia’s cross-motion for an order to 
compel the deposition of the Engineer.  Id.  In particular, the Court 
held that “[n]o representatives of the Town shall be deposed until 
after both Mr. Marinaccio reveals the identity of the Mole to the 
Town, and his additional deposition is completed.”  Id. 
 Next, the Court evaluated the Town’s motion for a 
conditional order preventing Accadia from using the Disputed 
Photographs.  Id. at *3.  The Court recognized that these photos, 
which were taken by Accadia’s private investigator, were prepared 
in anticipation of litigation and thus immune from disclosure.  Id.  
Further, the Court found that the Town was not in a substantial need 
of these photos, and, in fact, “had every opportunity to document the 
conditions of its own site.”  Id.  Hence, the Court denied the “Town’s 
motion to preclude Accadia’s use of the Disputed Photographs” 
while granting “Accadia’s cross-motion for a protective order in 
connection with the Disputed Photographs.”  Id. at *4. 
 Finally, the Court went on to determine whether it should 
grant the Town’s motion for an order compelling Accadia to turn 
over its bid submissions from 2018 to 2019.  Id.  The Court 
concluded that this demand was “overly broad.”  Id.  Therefore, the 
Court only granted this motion in part, requiring Accadia to disclose 
only those “bid submissions within twelve (12) months of its 
termination from the Project.”  Id. 
 In sum, the Court (1) granted the Town’s motion for a 
conditional order, (2) denied the Town’s motion to preclude Accadia 
from using the Disputed Photos, (3) granted in part the Town’s 
motion to compel certain bid submissions, and (4) granted the 
Town’s motion for a protective order suspending Accadia from 
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deposing the Engineer.  Further, the Court denied Accadia’s cross-
motion for an order compelling the deposition of the Engineer but 
granted its cross-motion for a protective of protective order for the 
Disputed Photographs.  Id.  
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Papakonstadinou v. Sparakis  
 

907853-20, 2021 WL 2426157 (N.Y. Sup. Ct. 2021) 
 

Sabrina Soffer 
 

Associate Managing Editor 
 

Petitioners Theordore Papakonstadinou and Aktor 
Corporation (collectively the “Petitioners”) commenced this special 
proceeding on December 16, 2020, for an order and judgment under 
CPLR 7502 and 7510 to confirm the arbitration award.  See Petition 
(NYSCEF No. 1).  Respondents Nikolaos Sparakis and Lizbeth 
Gozzer (collectively the “Respondents”) opposed the petition and 
cross-petitioned for an order vacating and/or modifying the 
arbitration award.  See Cross Petition (NYSCEF No. 10).  On July 
11, 2021, the Court granted Respondents cross-petition to vacate the 
arbitration award and denied Petitioners application to confirm the 
arbitration award.  Papakonstadinou v. Sparakis, 2021 WL 
2426157, at *7 (N.Y. Sup. Ct. 2021).  The Court additionally 
remanded the case for hearing before another arbitrator.  Id.  

Petitioner Papakonstadinou is a director and owner of 95% 
of the voting shares of Respondent Gozzer Corporation (hereinafter 
“Gozzer Corp.”), a New York corporation. Sparakis 2021 WL 
2426157, at *1.  The remaining shares are owned by Respondent 
Lizbeth Gozzer.  Id.  Sparakis formed Gozzer Corp. and put the 
stock in the name of Gozzer.  Id.  Sparakis and Papakonstandinou 
were longtime friends, and Papakonstandinou agreed to assist his 
friend and provide capital to Gozzer Corp.  Id.  In exchange for his 
help, Papakonstandinou was then transferred 95% of Gozzer Corp.’s 
shares.  Id.  A dispute arose between the two parties not long after 
they agreed on how Papkonstandinou’s investment would be repaid.  
Id.  Considering this dispute, Sparakis and Gozzer commenced an 
action in Queens County against Papakonstadinou, Gozzer Corp. 
and Aktor Corporation (owned by Papakonstadinou).  See Sparakis 
v Gozzer Corp., Queens County Index No. 712508-15 (“Queens 
Action”).  Sparakis and Gozzer alleged several breaches of fiduciary 
duties to the corporation, misrepresentation, fraud, and failure to pay 
salaries.  Sparakis 2021 WL 2426157, at *1.  Papakonstadinou and 
Gozzer Corp. counterclaimed with similar charges of wrongdoing 
by Sparakis and Gozzer.  Id.   

On January 17, 2018, the Queens Country Supreme Court 
issued an order “striking the answer of Aktor and ordering an inquest 
on damages” because of discovery violations, and a trial was 
scheduled for April 1, 2019.  Id.  In November 2018, 
“Papakonstadinou brought a special proceeding in this Court under 
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Business Corporation Law article 11, seeking the dissolution of 
Gozzer Corp., appointment of a temporary receiver and an order 
restraining Sparakis and Gozzer from transacting the business of 
Gozzer Corp.”  Id.  On January 31, 2019, the Court “denied the 
motion to dismiss and issued the requested preliminary injunction.”  
Id.  On the date that trial in Queens County was set to begin, “the 
parties agreed to arbitrate their claims and counterclaims” from the 
original action.  Sparakis 2021 WL 2426157 at *2.  The parties 
executed a Stipulation for Binding Arbitration, stating that 
Papakonstadinou agreed to request a stay of the Dissolution 
Proceeding, which the Court granted.  Id.   

The parties proceeded to arbitrate in accordance with the 
Arbitration Stipulation.  Id.  The arbitration started on September 9, 
2019, and ended on or about April 1, 2020.  Id.  Though the 
Arbitrator promised to have a decision by May 1, 2020, by October 
of that year no decision had been given.  Id.  The Parties agreed to 
jointly send a letter to the Arbitrator indicating a deadline of 
November 15, 2020, and if no decision was rendered by then they 
would both “consider the Arbitration terminated and would seek a 
new arbitrator to re-arbitrate the case.”  Id.  In response, the 
Arbitrator said the decision would have to “be truncated” to be done 
by that timeline, to which Petitioner’s attorney unilaterally 
responded that his “clients were willing to extend the deadline until 
December 6, 2020.”  Id.  Respondents did not respond to or join this 
letter.  Id.  Because the Arbitrator did not issue a decision by 
November 15, 2020, on November 16, Respondents’ attorney 
notified the Arbitrator that they “considered the arbitration to have 
been terminated in accordance with the deadline established by the 
joint letter of October 28, 2020, and requested the Arbitrator to cease 
work on an award.”  Id.  That same day, the Arbitrator told both 
parties that “he had completed his decision, but it still required 
editing,” to which Respondents’ attorney responded that his client’s 
position had not changed.  Id. at *3.  Thereafter, the Arbitrator issued 
his decision on December 8, 2020, after correcting an error in the 
December 1, 2020, order.  Id.  The final decision awarded Sparakis 
$77, 695.  Id. 

First, Respondents argue that the instant proceeding should 
have been where the original action was commenced, in Queens 
County, pursuant to the “Arbitration Hearing Order.”  Id. at *3.  The 
Court explained that this document was not signed by the parties or 
the Arbitrator and is therefore not proper.  Id.  The Court makes clear 
that venue is proper because the Arbitration Stipulation that was so 
ordered by the Court and signed by all parties, did not require a 
venue of Queens County.  Id.  It instead “required that: (1) the 
arbitration be conducted in New York City; and (2) if the parties 
cannot agree on an arbitrator, they may commence a proceeding in 
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Queens County under CPLR 7504 to have an arbitrator appointed.”  
Id.  Additionally, the law makes clear that where “a particular county 
is not specified in the arbitration agreement, a proceeding to confirm 
the arbitration award may be brought ‘in the county where at least 
one of the parties resides or is doing business.’”  Id. (citing CPLR 
7502(a)(i)). Therefore, the Court concluded that venue was proper.  

Respondents next argued that the Arbitrator's Decision “is a 
legal nullity based on his failure to render an award by the deadline 
jointly established by the parties.”  Id. at *3.  Petitioners believed 
that the Arbitration Stipulations did not have a time limit, that the 
November 6, 2020, letter from Petitioner’s counsel could have led 
the Arbitrator to conclude that the deadline was extended, and that 
Respondents have not identified any prejudice from 17-days 
interim.  Id. at *4. 

The Court explained that CPLR 7507 is the operative rule 
and it “requires the arbitrator's award to be issued ‘within the time 
fixed by the agreement, or, if the time is not fixed, within such time 
as the court orders.”  Id. at *5.  (citing CPLR 7507).  If the parties 
want to extend the deadline, they can, in writing, before or after 
deadline has passed.  Id. at *5.  However, if the party does not notify 
the arbitrator in writing that they are objecting to the award because 
of the deadline issue, they waived their right to object.  Id. at *5.  In 
this case, the Arbitration Stipulation, as laid out above, did not state 
a deadline, so the Joint Letter became the operative agreement as a 
conditional modification for the arbitrator to submit to a November 
15 deadline, and it was signed by both attorneys on official letter 
head.  Id. at. *6; see also Joint Letter (NYSCEF Doc No. 18).  
Without an issuance of an award by the Arbitrator by the November 
15, 2020, deadline, the matter would be effectively withdrawn from 
his consideration, and the case would go on to be re-arbitrated in 
front of a new arbitrator.  Id.  

Therefore, the unilateral letter that Petitioner’s counsel sent 
on November 6, 2020, which would allow a later deadline of 
December 6, 2020, was not operative, nor was the deadline issued 
in the joint letter waived.  Id.  The Arbitrator did not respond to this 
unilateral letter nor did respondents counsel join, but that does not 
mean they waived an objection.  Id.  Respondents stated their 
position when the November 15, 2020, deadline passed without a 
decision issued, that they considered this matter to be withdrawn 
from the Arbitrator’s jurisdiction.  Id.  In fact, the Court explained, 
the Arbitrator was divested of any authority to issue a decision based 
on the conditional modification (the deadline) in the Joint Letter.  Id.  
 Lastly, the Court rejected Petitioner’s contention that the 
Joint Letter deadline was a matter for the Arbitrator not the courts, 
because the letter did not “touch” or “implicate” the substantive 
portions of the agreement between parties.  Id. at *7 (citing L & R 
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Expl. Venture v. Grynberg, 22 A.D. 3d 221, 221 (N.Y. App. Div. 
2005)). The Court thereby vacated the Arbitrator’s decision and 
remanded the case for a hearing in front of another Arbitrator.  Id. 
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Nostalgic Partners, LLC v. New York Yankees P’ship 
 

656724/2020, 2021 WL 4143121 (N.Y. Sup. Ct. 2021) 
 

Stephen Bona 
 

Senior Staff Member 
 

The Plaintiff, Nostalgic Partners LLC (“Nostalgic”), sued 
the Defendant, New York Yankees Partnership, for breach of 
contract, promissory estoppel, tortious interference with contract, 
breach of fiduciary duty, and violations of the New York State 
Franchise Sales Act. Nostalgic Partners, LLC v. New York Yankees 
P'ship, 656724/2020, 2021 WL 4143121, at *1 (N.Y. Sup. Ct. 
2021).  It claimed that the termination and demise of the Staten 
Island Yankees, a minor league baseball team, by the New York 
Yankees and Major League Baseball (“MLB”) after years of a 
“productive working relationship” was the result of the defendants’ 
wrongful conduct.  Id.  The Plaintiff sought over $20M of damages.  
Id.  The Defendant moved to dismiss for a pre-answer motion to 
dismiss this action for failure to state a claim.  Id.  The Court granted 
the Defendant’s motion in part and denied it in part.  Id. 
 The Court began by restating the accepted notion that on a 
motion to dismiss, it must “accept the facts as alleged in the 
complaint as true, accord plaintiffs the benefit of every possible 
favorable inference, and determine only whether the facts as alleged 
fit within any cognizable legal theory.”  Id.  The Professional 
Baseball Agreement (“PBA”) was a contract created in October of 
2014 that outlined the relationship between MLB and MiLB 
beginning in October of 2004.  Id. at *2.  This agreement recently 
terminated on September 30, 2020.  Id.  Under this agreement, each 
Minor League team was required to sign a Player Development 
contract. Id. This ensured its continuous acceptance in the PBA until 
September 30, 2020.  Id.  Nostalgic purchased the Staten Island 
Yankees for $8.35M during the period covered by the PBA, in 2011.  
Id. at **2 –3.   
 According to Nostalgic, the New York Yankees promised 
the company that the Staten Island Yankees would remain firmly 
associated with both Minor League Baseball and the New York 
Yankees franchise.  Id.  Nostalgic claims that in reliance on this 
representation, it purchased the Staten Island Yankees, entered 
financial commitments associated with this purchase, and operated 
the team for nine years.  Id.  Nostalgic contends that though it 
satisfied its side of the contract, the New York Yankees acted in bad 
faith by terminating its affiliation with the Staten Island minor 
league franchise while maintaining an affiliation with its six other 
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minor league teams.  Id.  Additionally, Nostalgic argued that since 
all conditions of its Operating Agreement Amendment between the 
Yankees and Nostalgic were still satisfied, the Yankees were 
“contractually obligated” for the Staten Island Yankees to continue 
using the Yankee’s name as a minor league team.  Id.  Although the 
owners began hearing rumors about Minor League Baseball’s 
planned contraction, Nostalgic received both public and private 
assurances that its partnership with the Yankees was safe.  Id.  
Despite this, Nostalgic learned on November 7, 2020, in a press 
release that MLB was dropping the Staten Island minor league team 
and that the Yankees fully supported this agreement.  Id. at *4.  
 Nostalgic sought damages from the New York Yankees for 
breaching both its contract and its implied duty of good faith and 
fair dealing for terminating its Operating Agreement Amendment 
between the two parties.  Id.  It alleges that it declined to make any 
effort to negotiate a new agreement to ensure the safety of the Staten 
Island Yankees.  Id.  The Court declined to dismiss this first cause 
of action due to the strict requirements defendants must satisfy to 
find a complaint to be insufficient.  Id .  The New York Yankees 
believed the obligation it still had to Nostalgic and the Staten Island 
Yankees ended when the PBA was not renewed.  Id.  They argued 
this was the intent of the Operating Agreement Amendment that the 
two parties were contractually obligated to follow.  Id.  According 
to the Court, Nostalgic successfully reached its burden to overcome 
a motion to dismiss by arguing that since the new agreement remains 
substantially the same as the old agreement, the conditions under the 
original contract the parties signed in 2011 were in force.  Id.  The 
Court said that the New York Yankees negotiated their contract with 
Nostalgic under the premise that there would be a long-term 
marketing success between the two parties.  Id.  Since each party 
maintained an interest in the Staten Island Yankees, (the Defendant 
maintaining a 5% interest,) it is possible that the relationship was 
not meant to be terminated upon the dissolution of the Player 
Development Contract on September 30, 2020.  Id.  
 The Court dismissed each of Nostalgic’s remaining claims.  
The Court dismissed Nostaglic’s promissory estoppel claim because 
promissory estoppel claims are not allowed when there is a contract 
between two parties.  Id. at *6.  Since the written contract controls 
over oral promises, the three elements needed to satisfy a 
promissory estoppel claim were not met.  Id.  
 The Court dismissed Nostalgic’s third cause of action that 
MLB tortiously interfered with its contract with the New York 
Yankees.  Nostalgic argued that the restructuring plan MLB 
implemented was due to the Yankees’ decision to end its affiliation 
with its Staten Island minor league franchise.  Id.  The Court found 
that Nostalgic failed to state a claim against MLB because its 
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allegations that MLB employed a false and threatening bargaining 
tactic to not renew its prior agreement were insufficiently 
substantiated by the alleged facts.  Id.  
 The Court dismissed Nostalgic’s fourth and fifth causes of 
action of breach of fiduciary duty.  Id.  There was no joint venture 
between MLB and Minor League Baseball because the agreement 
contained no “special relationship” that would create a fiduciary 
duty.  Id.  Additionally, since the agreement between the Yankees 
and Nostalgic was based on a commercial contract, no fiduciary 
duty existed that was “separate and apart from contractual duties.”  
Id.  In other words, there were no factual allegations tending to 
indicate a joint venture. Id. 
 The Court dismissed Nostalgic’s sixth through eighth causes 
of action asserting violations of New York State Franchise Sales 
Act.  Id.  Nostalgic’s sixth cause of action claimed MLB violated a 
provision of the Act by failing to register as a franchisor and 
including conditions under which the franchise agreement could be 
terminated, its seventh cause of action asserted a similar claim 
against the New York Yankees, and its eighth cause of action 
asserted the Yankees made “untrue statements of material facts” to 
Nostalgic when they sold its Staten Island Yankees franchise to 
them in 2011.  Id.  The Court dismissed these claims because the 
three-year statute of limitations had run and there were no viable 
claims of fraud that would eliminate the statute of limitations 
requirement.  Id.   
 Thus, the Court granted the New York Yankees’ motion to 
dismiss for each of Nostalgic’s second through eighth claims.  Id.  
The Court dismissed the New York Yankees motion regarding 
Nostalgic’s first breach of contract claim.  Id.  The Court granted the 
New York Yankees motion regarding Nostalgic’s promissory 
estoppel claim, tortious interference of contract claim, breach of 
fiduciary duty claims, and claims asserting violations of New York 
State Franchise Sale Act.  Id.  The Court ordered for discovery to 
continue on the one remaining cause of action.  Id. 
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Levy v. Zimmerman 
 

650402/2021, 2021 WL 3280577 (N.Y. Sup. Ct.  2021) 
 

Nicholas Bonelli  
 

Senior Staff Member  
 
 On July 28, 1975, Bob Dylan1 through his company Ram’s 
Horn Music (collectively referred to as “Dylan Defendants”), 
entered into a written employment agreement with Jacques Levy 
(“1975 Agreement”).  See Levy v. Zimmerman, 650402/2021, 2021 
WL 3280577, at *1 (N.Y. Sup. Ct.  2021) (citing NYSCEF No. 15).  
Concurrent with the 1975 Agreement, Bob Dylan and Jacques Levy 
collaborated to write ten songs.  Id. at *1.  In 2020, the Dylan 
Defendants sold Bob Dylan’s entire musical catalog to Universal 
Music Group (hereinafter “Universal Defendants”) for $300 million 
(“Catalog Sale”).  Id.  This 2020 sale included Dylan Defendants’ 
complete copyright and royalty rights.  Id.   
 Shortly after the Catalog Sale, Plaintiff Claudia Levy, as 
Executrix of Levy’s estate, and co-plaintiff Jackelope Publishing 
Company, Inc., the music company created by Jacques Levy, 
commenced an action against the Dylan Defendants and Universal 
Defendants.  Id.  Plaintiffs asserted three causes of action: (1) breach 
of contract against the Dylan Defendants, (2) “breach of contract [] 
against the Universal Defendants based on [P]laintiffs’ alleged 
status as third-party beneficiaries” to the Catalog Sale, and (3) 
“tortious interference with [the 1975 Agreement] against the 
Universal Defendants,” with each claim seeking $1,750,000.000 as 
Plaintiffs’ alleged portion of proceeds from the Catalog Sale.  Id. at 
*2-3.  Although Levy and his estate have consistently received 
royalty payments pursuant to the 1975 Agreement, Plaintiffs’ 
contend they never received a portion of the proceeds from the 
Catalog Sale.  Id. at *2.  Thus, this case’s sole concern was 
Plaintiffs’ alleged rights to proceeds from the Catalog Sale.  Id. at 
*3.  
 In response to Plaintiffs’ claims, Dylan Defendants and 
Universal Defendants filed for an order of dismissal pursuant to 
CPLR 3211(a)(1) and (7) based on documentary evidence and 
failure to state a cause of action.  Id. at *2.  Both Defendants 
“vigorously assert[ed] the plaintiffs have no right to any portion of 
the proceeds of Dylan’s complete sale of his own vested copyrights 
and other rights.”  Id.   
 

 
1 Bob Dylan is the stage name of Defendant “Robert Zimmerman.”  
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The Court looked to the plain language of the 1975 
Agreement and found its terms “clear and unambiguous on its face 
when read as a whole.”  Id. at *3.  The Court therefore concluded 
“that the Dylan Defendants owned all copyrights to the 
Compositions, as well as the absolute right to sell the 
Compositions….”  Id.  The Court placed particular emphasis on the 
determination that the relationship between Jacques Levy and Bob 
Dylan was defined as an “employment relationship,” with reference 
to Levy as “Employee” approximately 84 times in the 1975 
Agreement.  Id.  Paragraph Two of the 1975 Agreement also gave 
Dylan a broad grant of “complete ownership of the Compositions 
and all associated rights as owner and author.”  Id.   

In opposition, Plaintiffs pointed to Paragraph 7 of the 1975 
Agreement which stated that “Thirty-five (35%) of any and all 
income earned by the Compositions…” constituted Levy’s 
“compensation.”  Id. at *4.  Plaintiffs thus disputed the Court’s 
“employee-for-hire” designation and sought to characterize Levy 
and Dylan as “joint author[s].”  Id.  Plaintiffs proffered three 
affidavits to buttress this proposition.  Id.  Plaintiffs relied on an 
affidavit from Bob Kohn who described himself on an “expert on 
copyright law” and music industry transactions.  Id.  These 
contentions were unpersuasive to the Court, which found that “the 
‘expert’ affidavit offered by Bob Kohn purporting to interpret the 
1975 Agreement is inadmissible to offer an opinion as to the legal 
rights and obligations of the parties under the unambiguous 
contract.”  Id. at *6.  The Court stated that even if Kohn’s affidavit 
was admissible, Kohn’s interpretation was unpersuasive because he 
“cherry-pick[ed] words and phrases” rather than interpreting the 
agreement as a whole.  Id. at *5.  Thus, the 1975 Agreement “limits 
[P]laintiffs’ compensation rights to 35% of monies received by 
Dylan for licensing rights granted to third-parties for the 
performance and use of the Compositions but not for any portion of 
the proceeds from Dylan’s sale of his complete copyrights…that 
were explicitly vested to him alone….”  Id. at *4.  

The Court then easily disposed of Plaintiffs’ second and 
third causes of action.  Plaintiffs’ second cause of action based on 
Universal Defendants’ breach of contract was premised on 
Plaintiffs’ third-party beneficiary status to the Catalog Sale.  A third-
party’s right to enforce a contract arises when “the third party is the 
only one who could recover for the breach of contract or when it is 
otherwise clear from the language of the contract that there was an 
intent to permit enforcement by the third party.”  Id. at *7.  Neither 
of these situations were present for Plaintiffs.  Furthermore, the 
Court noted that despite claiming third-party beneficiary status to 
the Catalog Sale, the Plaintiffs were actually seeking to enforce their 
compensation rights under the 1975 Agreement, which the Court 
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had already found not to expand to the proceeds of the Catalog Sale.  
See id. at *8. 

Plaintiffs’ third cause of action for tortious interference was 
also summarily swatted away by the Court.  Id.  The Court had 
already determined there was no breach of the 1975 Agreement.  
Furthermore, Plaintiffs failed “to plead any facts that would 
establish that the Universal Defendants caused the alleged breach of 
contract by the Dylan Defendants, resulting in damages,” which was 
fatal to their tortious interference claim.  Id. at *9. 

Defendants’ motion to dismiss Plaintiffs claims was 
therefore granted in its entirety, with all three claims dismissed with 
prejudice.  Id.  
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U.S. Bank N.A. v. XXX 
 

2021 WL 2763081 (N.Y. Sup. Ct. 2021) 
 

Blair Hendricks 
 

 Senior Staff Member 
 

The Petitioner, as trustee, US Bank National Association 
(“US Bank”) commenced the proceeding seeking a judicial 
instruction regarding the timing of distribution of certain collateral 
proceeds.  See U.S. Bank N.A. v. XXX, 2021 WL 2763081, at *1 
(N.Y. Sup. Ct. 2021).  Petitioner was trustee under the following 
Indentures: (1) an Indenture dated September 7, 2006 (the “2006-1 
Indenture”); (2) an Indenture dated December 14, 2006 (the “2006-
2 Indenture”); and (3) an Indenture dated as of March 29, 2007 (the 
“2007-1 Indenture”).  Id.  Together, these indentures are known as 
the “Indentures.”  Id.  Two interested parties, Serengeti Asset 
Management (“Serengeti”) and Pacific Investment Management 
Company LLC (“PIMCO”), have also filed papers on this motion.  
Id.  US Bank sought to resolve whether collateral proceeds must be 
disbursed on the “immediately succeeding Distribution Day 
(regardless of whether it is a monthly or quarterly distribution 
date),” or must be retained until the next Quarterly Distribution 
Date.  Id. at *2.  

Under the Indentures, there are both monthly and quarterly 
Distribution Dates.  Id.  On each Distribution Date, Petitioner 
received and distributed proceeds in accordance with the “Priority 
of Payments Waterfall” established in the Indentures.  Id.  On 
Monthly Distribution Dates, a “partial waterfall” occurs, and 
proceeds are only applied for “specific, limited purposes.”  Id.  On 
Quarterly Distribution Dates, a “full waterfall” occurs, and proceeds 
are applied “in respect of all outstanding obligations of the issuers.”  
Id.  In January 2021, the Collateral Manager sold Collateral Debt 
Securities across all the Indentures, and transferred the proceeds to 
the petitioner as trustee.  Id. at *3.  Petitioner argued that it intended 
to distribute the proceeds “pursuant to the Priority of Payments 
waterfall on the immediately succeeding distribution date (a 
Monthly Distribution Date).”  Id.  However, Serengeti wrote to 
petitioner “to ensure” that the proceeds would be held until the next 
Quarterly Distribution Date.  Id.  As such, Petitioner commenced 
this action for instructions regarding the Distribution Date.  Id.   

Serengeti contended that the funds must be retained until the 
Quarterly Distribution Date, and cited to both § 12.1(a) of the 
indentures, and language in the Offering Circular. See id.  On the 
other hand, PIMCO asserted that the funds must be disbursed before 
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the succeeding Distribution Date, whether it is quarterly or monthly, 
and cited to § 10.2 of the indenture.  See id.  PIMCO contended that 
§10.2 contained “mandatory language” requiring transfers each 
month rather than waiting for the Quarterly Distribution Date.  Id. 
(citing PIMCO Statement, at 5 (NYSCEF Doc. No. 22)).  PIMCO 
also argued that subordinated noteholders’ prior failures to object to 
the monthly distribution date is evidence that “the intent of the 
indentures was to mandate distributions of Sale Proceeds on the 
immediately succeeding Distribution Date.”  Id.  (citing PIMCO 
Statement, at 8 (NYSCEF Doc. No. 22)).  

The Court explained that an Article 77 proceeding was 
“appropriate.”  Id. at *5.  Under CPLR 7701, a special proceeding 
“may be brought to determine a matter relating to any express trust” 
and permissible uses of Article 77 are broadly construed to include 
matters of interest to trustees, beneficiaries, or adverse claimants.  
Id. (citing N.Y.C.P.L.R. § 7701 (McKinney 2021)).  Since this 
matter concerned interests of the trustee and beneficiaries, the Court 
found that use of Article 77 was appropriate.  Id.  

The Court referred to contract law which holds that “when 
parties set down their agreement in a clear, complete document, their 
writing should as a rule be enforced according to its terms.”  Id. 
(quoting W.W.W. Assoc., Inc. v Giancontieri, 77 N.Y.2d 157, 162 
(N.Y. 1990)).  Additionally, courts should analyze contracts to give 
“full meaning and effect to material provisions” so no term is 
rendered extraneous.  Id. (quoting Beal Sav. Bank v Sommer, 8 
N.Y.3d 318, 324 (N.Y. 2007)).  Further, the Court reasoned that 
“ambiguity in a contract arises when the contract, read as a whole, 
fails to disclose its purpose and the parties’ intent, or where its terms 
are subject to more than one reasonable interpretation.”  Id. at *6 
(quoting Universal American Corp. v. National Union Fire Ins. Co. 
of Pittsburgh, Pa., 25 N.Y.3d 675, 680 (N.Y. 2015)).  The Court 
stated that “[t]o determine whether a writing is unambiguous, 
language should not be read in isolation because the contract must 
be considered as a whole.”  Id. (quoting Brad H. v City of New York, 
17 N.Y.3d 180, 185 (N.Y. 2011)).  

Utilizing New York’s contractual interpretation rules the 
Court looked to definitions of various distribution dates in the 
Indentures to interpret the relevant sections.  Id. at *7.  The Court 
examined section 12.2(a) of the Indentures which stated:  

 
Sale Proceeds of any Collateral Debt Securities sold 
by the Issuer in accordance with this Section 12.1 . . 
. will be deposited in the Interest Collection Account 
of the Principal Collection Account, as the case may 
be . . . and applied on the Quarterly Distribution Date 
immediately succeeding the end of the Due Period 
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after the Due Period in which they were 
received . . . . 

Id. 
The Court reasoned that the Collateral Proceeds “are 

specifically designated to be distributed on a Quarterly Distribution 
Date.”  Id.  As such, the Court found that the language in the contract 
was not ambiguous and required distribution on Quarterly 
Distribution Dates.  Id. 

After finding that the language of the contract was not 
ambiguous, the Court held that the parties’ “extra-contractual 
contentions” have no bearing on the finding that the contract is 
unambiguous; because the Court found no ambiguity, it did not 
consider extrinsic evidence.  Id.  The Court addressed Serengeti’s 
arguments to the contrary. See id.  Serengeti cited to several cases 
that allow various prospectuses and governing documents to be 
considered.  See id.  However, the Court held that Serengeti’s 
argument was misplaced because the Offering Circular is not a 
“governing document,” and that the governing documents for the 
CDOs here are the Indentures, Collateral Management Agreements, 
and Collateral Management Agents.  Id.  The Court further found 
that Serengeti’s contention that the Offering Statement is “part of a 
single transaction” and should be read and interpreted with the 
indenture is also misplaced because the Offering Circular is not an 
executed instrument, and is not between the same two parties as 
required to be considered “part of a single transaction” under New 
York law.  Id. (citing Oak Hill Capital Partners, L.P. v Cuti, 148 
A.D.3d 504, 504 (N.Y. App. Div. 2017)).  Because the Court held 
that the Offering Circular is not part of the transaction, it was 
extrinsic evidence and not considered.  Id.  

Finally, the Court found that PIMCO’s argument, that 
subordinated noteholders failed to object to a previous distribution 
of Collateral Proceeds “supports its position” that the Monthly 
Distribution date is the applicable Distribution Date was 
unpersuasive.  Id. at *8.  When Collateral Proceeds were distributed 
in Triaxx 2006-2 and Triaxx 2007-1 on a Monthly Distribution Date 
in September 2017, PIMCO asserted that neither Serengeti nor any 
other noteholder objected to the monthly distribution.  Id. at *8 
(citing PIMCO Statement, at 7 (NYSCEF Doc. No. 22)).  Serengeti 
countered that it did not object because the monthly distribution did 
not affect the amounts actually received from the CDO.  Id. (citing 
Serengeti Response Statement, at 5–6 (NYSCEF Doc. No. 18)). The 
Court stated again that New York law prohibits consideration of 
parole evidence of parties’ course of conduct when the contract is 
unambiguous.  Id. (citing National Abatement Corp. v National 
Union Fire Ins. Co. of Pittsburgh, PA, 33 A.D.3d 570, 571 (N.Y. 
App. Div. 2006)).  The Court stated that even if it could consider 
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parole evidence in this instance, Serengeti’s conduct on a single 
occasion is not enough to establish a course of conduct.  Id.  

In sum, the Court thus held that the Collateral Proceeds from 
the sale of the Collateral Debt securities must be distributed on 
Quarterly Distribution Dates.  Id.  
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Meritage Hosp. Grp., Inc. v. N. Am. Elite Ins. Co. 
 

148 N.Y.S.3d 896 (N.Y. Sup. Ct. 2021) 
 

Matthew Kipnis 
 

Senior Staff Member 
 

Plaintiff Meritage Hospitality Group (“Meritage”) brought 
this action against North American Elite Insurance Company 
(“NAE”) seeking a declaratory judgment that Meritage’s covered 
restaurants’ losses of “‘millions of dollars of [lost] business income’ 
and ‘extra expenses’ resulting from governmental orders issued in 
response to the COVID-19 pandemic[,]” are covered under an all-
risk commercial insurance policy issued from NAE.  Meritage 
Hosp. Grp., Inc. v. N. Am. Elite Ins. Co., 902308/21, 2021 WL 
3161647 (N.Y. Sup. Ct. 2021).  Pursuant to CPLR § 503, § 510, and 
§ 511, NAE moved to transfer venue from Albany County to New 
York County.  See id. at *2. 

Meritage had previously purchased “an all-risk commercial 
insurance policy in effect from December 31, 2019 to December 31, 
2020.”  Id. at *3.  The insurance policy provided Meritage with 
protection against “all risks of direct physical loss or damage” to 
properties that are covered under the policy and for “Actual Loss 
Sustained” as a result of “the necessary interruption of the Insured’s 
business during the ‘Period of Liability.’”  Id. at *2.  Additionally, 
the insurance policy provided coverage relating to “Communicable 
Disease Response” and the “Protection and Preservation of Property 
-- Property Damage.”  Id. 

This action arose from Meritage’s restaurants suffering 
losses as a direct result of the COVID-19 Pandemic.  See id.  
Accordingly, on March 24, 2020, Meritage filed a claim with NAE 
seeking business interruption coverage.  See id.  The claim cited that 
Meritage’s restaurants lost income as a result of the unprecedented 
state and local closures of businesses orders coupled with restrictive 
reopening orders.  See id.  NAE’s response was that it was engaged 
in a continuing investigation into the merits of Meritage’s claims.  
See id.  Subsequently, on October 13, 2020, NAE sent a letter 
informing Meritage that “with the possible exception of the 
Communicable Disease Response and Interruption by 
Communicable Disease coverages . . . the Policy does not provide 
coverage for other aspects of Meritage’s claim.”  Id.  Moreover, 
NAE noted that its investigation with respect to “Communicable 
Disease Response and Interruption by Communicable Disease 
coverages” was still ongoing.  Id.  Accordingly, after failed attempts 
by the parties to engage in the dispute resolution procedures that 
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were outlined in the insurance policy, Meritage commenced the 
present action on March 12, 2021 in Albany County, New York.  See 
id. 

The insurance policy contains a provision that states, in 
relevant part, that the policy “shall govern [its] construction and 
interpretation,” and as such the parties “irrevocably submit to the 
exclusive jurisdiction of the Courts of the State of New York, and to 
the extent permitted by law, the parties expressly waive all rights to 
challenge or otherwise limit such jurisdiction.”  Id.  Meritage is 
incorporated in Michigan with its headquarters also located in the 
state.  Id.  In contrast, NAE is incorporated in New Hampshire with 
its principal place of business in New York.  See id.  However, 
neither party is incorporated nor headquartered in Albany County, 
New York.  See id.  As such, NAE’s motion was premised on the 
notion that the insurance policy provision in question concerns 
jurisdiction and does not address venue.  See id. 

Meritage contended that since the insurance policy provision 
bound the parties to the jurisdiction of New York and since Albany 
is within that jurisdiction, venue was proper in Albany County under 
the jurisdiction selection provision in the insurance policy.  See id. 
at *4.  In contrast, NAE contention was that the agreement was silent 
on venue and that the provision in question merely waived the 
parties’ rights to select jurisdiction, rendering venue as improper 
since neither party resided in the county.  See id.  Pursuant to CPLR 
§ 509, the venue of an action should be in the county that the plaintiff 
chooses.  See id. at *3.  But, the place of trial can be changed by 
order upon motion.  See id.  Additionally, CPLR § 503 provides that 
“the place of trial shall be in the county in which one of the parties 
resided when [the action] was commenced,” and “[a] domestic 
corporation, or a foreign corporation authorized to transact business 
in the state, shall be deemed a resident of the county in which its 
principal office is located.”  (CPLR § 503 [a], [c]). As such, the 
threshold inquiry was whether the language in the insurance policy 
is a forum selection clause for the purposes of authorizing Albany 
County as a proper venue.  See id. 

The Court rejected Meritage’s interpretation of the insurance 
policy’s jurisdiction clause.  See id. at *4.  Further, the Court held 
that the provision in question spoke only to the concept of 
“jurisdiction” and is silent with regard to “venue” as well as the 
specific court within the jurisdictions at which the trial would be 
held.  See id.  The Court’s analysis was grounded in four distinct 
notions: (1) that jurisdiction and venue are “separate and distinct 
concepts[;]” (2) that a written agreement fixing “place of trial” was 
required; (3) that absent a written agreement, CPLR § 503 dictates 
that venue is proper where one of the parties resided at the time the 
action was commenced; and (4) a clause that establishes exclusive 
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jurisdiction for disputes between parties, but is silent on venue does 
not presumptively constitute a waiver of “defendant's right to 
challenge venue.”  See id. 

As such, the Court held that since the insurance policy did 
not contain language that would designate venue or constitute a 
waiver of defendant’s right to challenge venue, “the venue 
requirements of CPLR § 503 must be met.”  Id.  Thus, the Court 
granted NAE’s motion to transfer venue from Albany County to 
New York County because Meritage does not reside in any county 
of New York and NAE resides in New York County.  See id. 
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Narravula v. Perosphere Techs., Inc. 
 

900410/2021, 2021 WL 2232530 (N.Y. Sup. Ct. 2021) 
 

Gabriella Lumerman 
 

Senior Staff Member 
 

Tharunidhar Narravula and Arun Savkur (“Petitioners”) 
commenced this action against Perosphere Technologies, Inc. and 
Dr. Sasha H. Bakhru (“Respondents”) on January 19, 2021.  
Narravula v. Perosphere Techs., Inc., 2021 WL 2232530, at *1–2 
(N.Y. Sup. Ct. 2021). The issue in the case was whether to grant 
Petitioners’ motion to stay arbitration pursuant to CPLR 7503.  Id. 
at *2.  The Court denied Respondents’ draft Demand for Arbitration 
but demanded Petitioners to arbitrate.  Id. at *8.  

On July 1, 2020, the parties entered into a Share Purchase 
Agreement (“SPA”) which provided that Petitioners were to 
purchase Perosphere Technologies, Inc. from Respondents.  Id. at 
*1.  The SPA contained an arbitration clause, which said, “[a]ny 
dispute arising out of or related to [the SPA] shall be exclusively 
resolved by arbitration conducted in accordance with New York 
Arbitration Rules.”  Id.  Despite many negotiations, “the closing 
never occurred” because Petitioners were unable to find investors 
despite saying they were representatives of an investor group.  Id. at 
*2, 5.  

On December 17, 2020, “Respondents served [P]etitioners 
with a draft Demand for Arbitration” alleging that Petitioners 
breached the SPA by not “secur[ing] investors to fund the 
acquisition[.]”  Id. (citing NYSCEF Doc. No. 1 ¶ 5; NYSCEF Doc. 
No. 2 ¶¶ 1, 9–10, 32).  Respondents then served Petitioners with a 
Notice of Intent to Arbitrate.  Id. (citing NYSCEF Doc. No. 3).  In 
response, Petitioners commenced this action on January 19, 2021.  
Id. 

After receiving the summons and complaints, Respondents 
filed an answer on February 11, 2021, alleging eight affirmative 
defenses, including that: 

 
 (1) petitioners knowingly exploited the benefits of 
the SPA and, therefore, [were] estopped from 
denying that they [were] bound by the SPA's 
arbitration clause; (2) Perosphere Corp. [was] 
nothing more than the alter ego of [P]etitioners, and 
its corporate veil should [have been] pierced to hold 
petitioners personally liable for the corporation's 
obligations, including the obligation to arbitrate any 
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dispute concerning the SPA; (3) the SPA [was] valid 
and binding upon petitioners in their individual 
capacities by virtue of their role as promoters of an 
unincorporated entity; and (4) the SPA [was] valid 
and binding on petitioners in their individual 
capacities due to their failure to disclose the identity 
of their principal[.]  

Id. (citing NYSCEF Doc. No. 27).  The parties had virtual oral 
arguments on May 24, 2021.  Id.  

The Court began its analysis by stating that the procedure 
“[o]n a motion to stay or compel arbitration, [the court's] inquiry is 
limited to ascertaining (1) whether there was a valid agreement to 
arbitrate, (2) if so, whether the parties complied with the agreement, 
and (3) whether the underlying claim is timely.”  Id. at *2 (quoting 
Matter of Conifer Realty LLC [Envirotech Servs., Inc.], 106 A.D. 3d 
1251, 1252 (N.Y. App. Div. 2013)).  

Then, the Court addressed Respondents’ aforementioned 
arguments.  Id. at *2–7.  First, the Court addressed Respondents’ 
argument that “[P]etitioners should be estopped from denying their 
obligation to arbitrate under the SPA because they directly benefited 
from the SPA.”  Id. at *3.  The Court held that “[P]etitioners did not 
knowingly exploit a benefit directly traceable to the SPA,” because 
Petitioners only received indirect benefits from the SPA.  Id. at *3–
4.  

In response to Respondents’ alter ego veil-piercing theory, 
that Petitioners acted in their “individual capacities[,]” the Court 
stated that generally, a corporation protects individuals from 
liability, but there are times when a corporation’s veil can be 
pierced.  Id. at *4 (citing Opp. Mem, p. 13).  Nevertheless, the Court 
held in favor of Petitioners, finding that Respondents failed to prove 
that Petitioners “abused the privilege of doing business in the 
corporate form[.]” and accordingly, veil-piercing was not warranted.   
Id. (quoting East Hampton Union Free School Dist. v. Sandpebble 
Bldrs., Inc., 66 A.D. 3d 122, 126–27 (N.Y. App. Div. 2009)).  The 
Court also rejected Respondents’ argument that Petitioners were 
bound due to their role as preincorporation promoters because 
“[P]etitioners’ status as agents of a preincorporation entity was fully 
disclosed and acknowledged in the SPA and assented to by 
[R]espondents.”  Id. at *5.  Thus, Respondent’s third theory failed.  
Id.  

Finally, as to Respondents’ fourth theory, the Court held that 
Petitioners failed to prove that Respondents knew the identity of 
“individuals and/or entities comprising the ‘investor group’ on 
whose behalf they purported to act.”  Id. at *7; see id. at *6 (quoting 
Stonhard v. Blue Ridge Farms, LLC, 114 A.D. 3d 757, 758 (N.Y. 
App. Div. 2014) (“A principal is considered to be ‘disclosed’ if, at 
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the time of a transaction conducted by an agent, the other party to 
the contract had notice that the agent was acting for the principal 
and of the principal's identity.”)).   

After examining Respondents’ four theories, the Court 
“conclude[d] that [R]espondents [had] sufficiently established that 
[P]etitioners became bound under general principles of agency law 
for the undertakings of their principal, the ‘investor group,’ 
including the obligation to arbitrate any disputes arising out of, or 
relating to, the SPA.”  Id.  Therefore, the Court denied Respondents’ 
draft demand and required Petitioners to arbitrate.  Id. at *8.  
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DeLucca v. Hayfin Cap. Holdings Ltd. 
 

652210/2020, 2021 WL 1956196 (N.Y. Sup. Ct. 2021) 
 

Mary T. Michalos 
 

Senior Staff Member 
 

In 2005, Plaintiff Joyce DeLucca founded Kingsland Capital 
Management, LLC and Kingsland Holding, LLC (“Kingsland”), an 
investment management firm specializing in leveraged loan-based 
strategies and CLO management.  See Pl.’s Opp. to Defs.’ Mot. to 
Dismiss, 2020 WL 10506548, at *2 (Oct. 27, 2020).  By 2017, the 
business held nearly $1 billion in CLO assets under management.  
See id.  Looking to build capital, DeLucca decided to sell Kingsland 
to a partner.  See id.  DeLucca selected Hayfin Capital Holdings 
Limited (“Hayfin”) because Hayfin promised to provide significant 
capital and compensate DeLucca for her interest in Kingsland and 
ongoing work in the CLO business.  See id.  In the original Purchase 
Agreement Hayfin was to provide nearly $300 million in capital to 
support Kingsland but prior to closing, Hayfin requested that the 
Purchase Agreement be reduced to $120 million for “internal 
reasons.”  See id.  A side letter was created.  See DeLucca v. Hayfin 
Cap. Holdings, Ltd., 71 Misc. 3d 1220(A), 2021 WL 1956196 (N.Y. 
Sup. Ct. 2021).  DeLucca brought suit claiming: (i) breach of 
contract; (ii) breach of the covenant of good faith and fair dealing; 
(iii) mutual mistake; (iv) unilateral mistake; and (v) securities fraud. 
See id. at *1–2.  Hayfin promptly filled a motion to dismiss.  Judge 
Borrok of the New York County Supreme Court dismissed the 
complaint, finding all claims failed. 

Before addressing DeLucca’s claims, the Court briefly 
discussed the Risk Retention Rule, which was adopted pursuant to 
Section 941 of the Dodd-Frank Wall Street Reform and Consumer 
Protection Act. See id. at *1. The Court explained that the “Risk 
Retention Rule required that any person securitizing asset-based 
securities to retain at least 5% of the credit risk associated with the 
assets collateralizing those securities.”  Id.  In 2016, a lawsuit was 
brought challenging the Risk Retention Rule and in 2018 the Court 
of Appeals for the District of Columbia Circuit invalidated the Risk 
Retention Rule as it applied to open-market CLO managers.  See id. 
(citing Loan Syndications & Trading Assn. v. Securities and 
Exchange Comm., 882 F.3d 220 (D.C. Cir. 2018)).  This history is 
significant because the Purchase Agreement and the Side Letter 
were negotiated when the viability of the Risk Retention was being 
litigated.  Id. 
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First, in addressing the breach of contract claim, the Court 
looked at Section 7.03 of the Purchase Agreement which outlined 
the conditions to the obligations of Seller. See id.  Subsection (f) 
stated: 

 
Buyer has obtained a commitment from the British 
Columbia Investment Management Corporation, or 
one of its Affiliates, to contribute capital in an 
amount not less than $120,000,000 to the Company 
(or a “majority-owned affiliate” of the Company (as 
defined in the U.S. Risk Retention Requirements)) 
pursuant to commercial terms that are substantially 
similar to those set forth in the term sheet set forth as 
Exhibit B hereto for the purpose of enabling the 
Company to satisfy the U.S. Risk Retention 
Requirements. 

Id.  (emphasis in original).   
The Court found that the documented evidence, pursuant to 

C.P.L.R. § 3211(a)(1), demonstrated without a doubt that the buyer 
was required to provide $120 million as a condition precedent to the 
seller's obligation to close.  See id.  The Court determined that 
Kingsfield was the seller, not the Plaintiff, and, therefore, she 
personally had no standing to bring this claim.  See id.  Further, the 
Court noted that it was the seller’s obligation to accept or reject 
Hayfin’s commitment and not close if the commitment was not 
satisfactory.  Id.  Since the commitment was accepted, “either the 
condition to closing was satisfied or to the extent of a discrepancy 
between the Purchase Agreement and the commitment, the 
discrepancy was waived.”  Id.  Further, the Court explained that if, 
in fact, the commitment was satisfactory and British Columbia 
Investment Management Corporation (“BCIMC”) was not funded 
according to the terms of the commitment, the claim, if any, should 
have been against BCIMC.  Id. 
 Second, the Court explained that there was a clear and 
specific contract and DeLucca was not the correct party to bring the 
current action.  See id. at *2 (citing Fesseha v. TD Waterhouse Inv. 
Servs., Inc., 305 A.D.2d 268, 268 (N.Y. App. Div. 2003) (noting that 
the covenant of good faith and fair dealing should not be read so 
broadly as to “create independent contractual rights”)).  Third, the 
Court explained that the claim for mutual mistake failed because no 
term was ambiguous “to which each party attache[d] a unique and 
different meaning.” Id. (citing Chimart Assocs. v. Paul, 66 N.Y.2d 
570, 573–74 (N.Y. 1986)). 
 Fourth, the Court determined that the unilateral mistake 
claim failed because it did not meet the requirements of C.P.L.R. § 
3016(b).  See id.  The Court was unconvinced that the press release 
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allegedly indicated that Hayfin would partner with DeLucca and that 
it should supersede the express terms of the Purchase Agreement.  
See id.  Equally unconvincing was that the press release should form 
the basis for a well plead notion that Hayfin promised to continue 
funding if the Risk Retention Requirements no longer applied.  See 
id.  The Court reasoned that the Plaintiff could not use it to rewrite 
the terms of the agreement so that the Risk Retention Requirements 
could continue to apply because (i) the deal was being negotiated 
during the period when the Risk Retention Requirements was being 
challenged, and (ii) the express language of the Purchase Agreement 
provided that the $120 million commitment is to satisfy the Risk 
Retention Requirements and not for expansion of the business.  See 
id. 
 Lastly, the Court reasoned that the securities fraud claim 
failed because, in New York, there is no common law security fraud.  
Even if the fraud was an inducement claim, it would fail because the 
Plaintiff failed to make sufficient specific allegations which gives 
rise to the fraud.  See id.  Given that the Purchase Agreement did not 
promise funding in the absence of the Risk Retention Requirements 
and the Risk Retention Requirements themselves have a 
questionable existence, the claim failed.  See id. 
 For these reasons, the Court ordered that the Defendants’ 
motion to dismiss be granted and the complaint be dismissed with 
prejudice.  See id. 
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Prada USA Corp. v. 724 Fifth Fee Owner LLC 

657674/2019, 2021 WL 2126109 (N.Y. Sup. Ct. 2021) 

Gabriel V. Niculescu 

Senior Staff Member 

This case arose from a leasing contract for a commercial 
building between Plaintiff Prada USA Corp. (“Prada”) and 
Defendant 724 Fifth Fee Owner LLC (“Owner”).  See Prada USA 
Corp. v. 724 Fifth Fee Owner LLC, 2021 WL 2126109 (N.Y. Sup. 
Ct. 2021);  see generally Amended Compl. (NYSCEF No. 45).  The 
building was located at 724 Fifth Avenue (“Demised Premises” or 
“Building”).  See Lease Agreement Fourth Amendment (NYSCEF 
No. 6).  In this decision, the Court considered two motions.  First, 
the Court considered an Order to Show Cause brought by Prada 
against Owner seeking to enforce a prior Order decreed by the Court 
on March 2, 2020, in the same dispute (“Prior Decision”) and to 
enjoin Owner “from pursuing any default or termination of the 
Lease as a result of Prada’s forthcoming surrender of the Demised 
Premises.”  See Second Order to Show Cause (NYSCEF No. 48); 
Prada USA Corp. v. 724 Fifth Fee Owner LLC, 2020 WL 999000 
(N.Y. Sup. Ct. 2020) (“Prada I”); Prada USA Corp. v. 724 Fifth Fee 
Owner LLC, 2021 WL 2126109, at *1 (N.Y. Sup. Ct. 2021) (“Prada 
II”).  Second, the Court considered a motion for partial summary 
judgment filed by Owner against Prada seeking either dismissal or 
denial of Prada’s second, third, sixth, seventh, and eighth cause of 
action.  See Notice of Motion (NYSCEF No. 65).  On May 25, 2021, 
the Court granted in part and denied in part both requests.  Prada II, 
2021 WL 2126109, at * 2. 

The dispute between the parties centered on a Suspension 
provision in the Lease Agreement.  Id.  At some point after entering 
into the original Lease Agreement, Owner told Prada that it desired 
to renovate the Building.  (NYSCEF No. 45 ¶ 2).  To facilitate 
Owner’s wish, Prada agreed to include as an amendment to the 
Lease Agreement that Owner could suspend the term of the Lease 
Agreement to renovate the Building.  Id.  This was referred to by 
both parties and the Court as the “Suspension Option.”  See 
generally Lease Agreement Fourth Amendment (NYSCEF No. 10).  
The Suspension Option provided that Owner may suspend Prada’s 
right to possession by written notice specifying, among others, the 
effective dates of suspension and reinstatement.  Id.  In the event 
Owner exercised this Option, Owner was required to deposit in 
escrow $5 million, or a lesser sum adjusted based on the date of the 
surrendering with respect to the end date of the Lease Agreement.  
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Id.  Additionally, Owner was required to give Prada a $25 million 
letter of credit.  Id.  

Owner exercised its Suspension Option in December 2018, 
with the effective suspension time happening in March 2020.  
(NYSCEF No. 45 ¶ 3).  However, by 2019, Owner no longer desired 
to go through with the renovation, so it announced to Prada that it 
was revoking its notice of suspension.  Id. at ¶ 4.  After failure to 
resolve their disagreements about the meaning of the Suspension 
Option provision, the parties let this Court decide whether Owner 
could withdraw its notice of suspension once it was forwarded.  
Prada I, 2020 WL 999000, at *7.  By written decision, the Court 
held that the notice of suspension was irrevocable.  Id.  The Court 
also held that Prada sufficiently pled a cause of action for 
anticipatory breach and refused to dismiss that claim, opining that 
the date of suspension when Prada had to vacate the premises was 
still forthcoming.  Id. at *8.  
 In Prada II, Prada sought to obtain the liquidated damages 
due under the Lease Agreement. 2020 WL 2126109, at *1.  
However, the Court held that, because Owner was no longer 
renovating the Building, Prada was not entitled to the liquidated 
damages in the event of a lease suspension.  Id.  The Court focused 
on the fact that the liquidated damages were in the event Prada’s 
tenancy was suspended by Owner, which was no longer going to 
occur.  Id.  As a result, Prada’s only damages were for Owner’s 
breach of the notice of suspension, which represent “actual costs 
incurred by virtue of [Prada] being inconvenienced in connection 
with the [notice], including without limitation, any third party costs 
in connection with the review of the new store design proposals sent 
by the Owner to Prada.”  Id. at *2.  The Court concluded that the 
“only potential issue for trial is whether, in the absence of a 
renovation, Prada has suffered a demonstrable harm (e.g., third party 
costs or other foreseeable reasonable costs incurred prior to 
receiving notice from the Owner of its intention not to proceed with 
the proposed Building redevelopment).”  Id.   

Accordingly, the Court dismissed Prada’s breach of contract 
claims and granted Prada’s declaratory judgment request that Owner 
could not unilaterally revoke the suspension notice, with the issue 
of actual damages flowing from that revocation to be resolved at 
trial.  Id.  
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470 4th Ave. Fee Owner, LLC v. Adam Am. LLC 
 

656506/2018, 2021 WL 417130 (N.Y. Sup. Ct. 2021) 
 

Vincent R. Scala 
 

Senior Staff Member 
 

 Plaintiff 470 4th Avenue Fee Owner, LLC commenced an 
action against Defendant Adam America LLC in New York County 
on December 31, 2018.  See generally Compl. (NYSCEF No. 1).  
The complaint alleged claims for breach of contract, fraudulent 
inducement, fraudulent concealment, negligent misrepresentation, 
and negligence.  Id.  On November 5, 2020, Adam America LLC 
served a notice to admit to third-party defendant All About AC 
Corporation (“AC”) and third-party defendant Amra Electrical 
Corporation (“Amra”).  470 4th Ave. Fee Owner, LLC v. Adam Am. 
LLC, 656506/2018, 2021 WL 417130, at *1 (N.Y. Sup. Ct. 2021).  
In response to the notice, both AC and Amra moved pursuant to 
CPLR § 3103 for protective orders.  Id.  On February 4, 2021, the 
Court granted the protective orders with respect to requests that went 
“to the heart of the” case but also directed AC and Amra to provide 
responses to the existence and authenticity of contractual matters.  
Id. at *1–2. 

In July 2014, 470 4th Avenue Investors LLC (“Defendant 
Seller”) hired Danya Cebus Construction, LLC (“Contractor”) to 
build a multifamily apartment building in Brooklyn, New York.  
Compl. ¶ 23 (NYSCEF No. 1).  The property was to have 105 
residential units with a retail space, a community facility, and 
parking spaces.  Id.  In 2016, Plaintiff sought to purchase the 
property from Defendant Seller.  Id. at ¶ 47.  On March 9, 2018, 
Plaintiff purchased the property for $81 million.  Id. at ¶ 62.  To save 
time and money, the Contractor allegedly cut corners while 
constructing the property, which led to multiple concealed defects.  
Id. at ¶¶ 27–28.  These defects were in the property’s air 
conditioning units, foundation, roof, façade, and fenestration 
system.  Id. at ¶¶ 31, 39–40.  During their discussions, Defendant 
Seller allegedly “misrepresented the quality of construction to 
Plaintiff.” Id. at ¶ 50.  Furthermore, Defendant Seller allegedly 
breached post-closing obligations to remedy water leaks, damaged 
floors, and damaged air conditioning units.  Id. at ¶ 81. 
 Plaintiff did not discover the construction defects until 
substantial water flowed from air conditioning units into the 
property’s residential units, basement, parking garage, and roof.  Id. 
at ¶ 87.  Accordingly, Plaintiff allegedly suffered damages of at least 
$8 million related to water damage, mold growth, uninhabitable 
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units, uninhabitable common areas, leak mitigation, rent 
abatements, suite accommodations, and lost rental income.  Id. at ¶¶ 
103–106, 123.  On November 5, 2020, Adam America LLC served 
a notice to admit to AC and Amra seeking disclosure of key facts.  
470 4th Ave. Fee Owner, LLC, 2021 WL 417130, at *1.  AC and 
Amra moved for protective orders under CPLR § 3103, which states 
the Court “may at any time . . . make a protective order denying, 
limiting, conditioning or regulating the use of any disclosure 
device.”  Id.; CPLR § 3103. 
 The Court explained that a notice to admit can only be used 
“for disposing of uncontroverted questions of fact or those that are 
easily provable.”  470 4th Ave. Fee Owner, LLC, 2021 WL 417130, 
at *1 (citing CLPR §3123; Hodes v. City of New York, 165 A.D.2d 
168, 170 (N.Y. App. Div. 1991)).  Further, the Court noted that a 
notice to admit cannot be used “to obtain information in lieu of other 
disclosure devices, such as the taking of depositions before trial.”  
Id. (quoting DeSilva v. Rosenberg, 236 A.D.2d 508, 509 (N.Y. App. 
Div. 1997)).  Moreover, the Court expounded that a notice to admit 
cannot be used to get “admissions to facts that [go] to the heart of 
the matter.”  Id. (citing Morreale v. Serrano, 67 A.D.3d 655, 655 
(N.Y. App. Div. 2009)).  Significantly, the Court pointed out that a 
notice to admit is “not intended as a means of compelling an 
opposing party to admit to the most fundamental and material of the 
contested issues of fact.”  Id. (quoting Washington v. Alco Auto 
Sales, 199 A.D.2d 165, 165 (N.Y. App. Div. 1993)).  Therefore, the 
Court concluded that a notice to admit must limit requests for 
admissions of fact to where “there can be no substantial dispute at 
trial.”  Id.  (quoting Kimmel v. Paul, Weiss, Rifkind, Wharton & 
Garrison, 214 A.D.2d 453, 453 (N.Y. App. Div. 1995)). 
 In doing so, the Court found that most of Adam America 
LLC’s notice to admit “requests admissions that go to the heart of 
the parties’ claims and defenses.”  Id.  Accordingly, protective 
orders were granted with respect to these requests.  Id. at *1–2.  
However, the Court also found that the notice to admit sought 
admissions pertaining to the existence of a contractual relationship 
between the parties and the authenticity of a contract.  Id. at *1.  
Since these requests did not “go to the heart of the” case, the Court 
held it was proper for AC and Amra to provide responses.  Id. 
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Keach v. BST & Co. CPAs, LLP 

 
903580/2020, 2021 WL 1203026 (N.Y. Sup. Ct. 2021) 

 
Bill Turnbull 

 
Senior Staff Member 

 
 Defendants BST & Co. CPAs, LLP (“BST”) and 
Community Care Physicians, P.C. (“CCP”) moved to dismiss 
Plaintiffs Elmer R. Keach III and Eleanor Murray’s (collectively 
“Plaintiffs”) causes of action, pointing to their speculative nature 
and the insufficiency of their pleadings.  See Keach v. BST & Co. 
CPAs, LLP, 2021 WL 1203026, at *2 (N.Y. Sup. Ct. 2021).  “CCP 
is a large multi-specialty medical group” and “BST is an accounting, 
tax and advisory firm retained by CCP.”  Id. at *1.  This action 
stemmed from a “ransomware” attack that made vulnerable “certain 
personal, financial and insurance information” provided to CCP 
from Plaintiffs.  Id.  
 As both actions arose from the same facts and circumstances, 
Defendants were allowed to file a single motion to dismiss.  Id.  
Plaintiff Keach alleged: “(1) negligence; (2) negligence per se; (3) 
violation of General Business Law (“GBL”) § 349; and (4) breach 
of fiduciary duty.”  Id. at *3.  Plaintiff Murray alleges seven causes 
of action: “(1) negligence; (2) breach of contract (CCP only); (3) 
trespass to chattels; (4) bailment (CCP only); (5) violation of GBL 
§ 349; (6) unjust enrichment (CCP only); and (7) conversion (BST 
only).”  Id.  Defendants moved to dismiss, alleging Plaintiffs cannot 
allege they suffered an injury-in-fact, as any harm from the data 
breach is purely speculative. See id. Furthermore, they argued each 
cause of action was insufficiently plead.  Id.  
 
 “In evaluating whether plaintiffs in a data breach case have 
alleged an actual injury or the imminent prospect thereof,” the Court 
applied a five-factor test considering,  
 

(1) the type of personal information that was 
compromised; (2) whether hackers were involved in 
the data breach or personal information otherwise 
was targeted; (3) whether personal information was 
exfiltrated, published and/or otherwise disseminated; 
(4) whether there have been any incidents of, or 
attempts at, identity theft or fraud using the 
compromised personal information; and (5) the 
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length of time that has passed since the data breach 
without incidents of identity theft or fraud. 

Id. at *4.  
 In evaluating the first factor, the Court acknowledged that 
the information disclosed here, consisting of “names, dates of birth, 
medical record numbers, medical billing codes and health insurance 
descriptions,” are of less significance than social security numbers 
or financial account information.  Id.  In evaluating the second 
factor, the Court acknowledged that ransomware attacks typically 
aren’t done for the purpose of obtaining the information.  Id.  
However, the group behind the attack has maliciously used this 
information in the past.  Id.  In evaluating the third factor, the Court 
acknowledged various allegations concerning the stealing and 
publishing of Plaintiff’s information but stated that “the Complaints 
do not include any particulars concerning this alleged publication, 
only a vague and conclusory allegation.”  Id. at *5.  In evaluating 
the fourth factor, the Court noted there are no known incidences of 
identity theft stemming from this breach.  Id.  Lastly, in evaluating 
the last factor, the Court noted the 16-month period that had passed 
from the time of breach until this case with no known incidents of 
fraud weighs against any imminent harm.  Id.  Upon reviewing these 
factors, the Court held Plaintiffs “have not sufficiently alleged an 
injury-in-fact sustained from the Data Breach.”  Id. 
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Tri-City ValleyCats, Inc. v. Houston Astros Inc. 
 

650308/2021, 2021 WL 3745410 (N.Y. Sup. Ct. 2021) 
 

Gabriella Carnazza 
 

Staff Member 
 

 Plaintiff, owner of the Minor League Baseball (“MiLB”) 
team the ValleyCats, brought ten causes of action against 
Defendants, Houston Astros LLC (“the Astros”) and Major League 
Baseball (“MLB”), on January 14, 2021.  Tri-City ValleyCats, Inc. 
v. Houston Astros Inc., 650308/2021, 2021 WL 3745410, at *3 
(N.Y. Sup. Ct. 2021).  Plaintiff sought at least $15 million in 
damages to compensate them for the losses associated with the 
termination of their relationship with the Astros.  Id.  The losses 
included costs to renovate facilities and improvements on wireless 
technology at their stadium, which were incurred in reliance on a 
continued relationship with the Astros, as well as potential losses of 
sponsorship agreements and ticket sales.  Id.  The Defendants made 
a pre-Answer motion to the Court to dismiss this action for a failure 
to state a claim.  Id. at *1.  The Court granted in part and denied in 
part Defendants’ motion to dismiss.  Id.  
 The MLB and MiLB are part of the National Professional 
Baseball Leagues (the “National Association”).  Id.  The 
Professional Baseball Agreement (“PBA”) described the terms of 
the relationship between the MLB and MiLB and incorporated the 
Major League Baseball Rules (“MLR”).  Id.  The term of this 
agreement relevant to the dispute began on October 1, 2004 and 
“shall terminate September 30, 2020. . .”  Id.  Under the MLR, each 
MiLB team had to sign a standard Player Development Contract 
(“PDC”) with the MLB team with which it was affiliated.  Id. at *2.  
The term of these PDCs would be two or four years and 
automatically renewed for a two-year or one-year term unless 
terminated.  Id.  “No PDC may have a term extending beyond the 
expiration of the PBA.”  Id.  The most recent PDC signed by the 
ValleyCats and Astros was effective from August 31, 2018 through 
August 31, 2020.  Id.  
 The relationship between the ValleyCats, the MLB, and the 
Astros was successful in both revenue and the sport itself.  Id.  
However, rather than an automatic renewal of the PBA on the 
termination date of September 30, 2020, the MLB allegedly had 
been “secretly planning for years to take over MiLB and reduce the 
number of MiLB teams,” a plan called “the Houston Plan.”  Id.  
Within this plan, the MLB allegedly would end its affiliation with 
40 MiLB teams, including the ValleyCats.  Id.  There were many 
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objections to the Houston Plan, including 100 members of Congress 
writing to the MLB about “the… negative social and economic 
impacts that the loss of minor league baseball would have on 
communities.”  Id. at *3.  Despite the objections, the Houston Plan 
went into effect, ending the ValleyCats’ affiliation with the Astros, 
which allegedly significantly benefitted the Astros and caused a 
decline in value to the ValleyCats.  Id.  The ValleyCats were 
confident that they would not be ousted as late as September 2, 2020, 
and efforts to maintain the affiliation continued throughout 
November 2020.  Id. at *8.  The ValleyCats learned on December 9, 
2020, that it would no longer be affiliated with the MLB.  Id.   
 The Court analyzed each of Plaintiff’s causes of action, the 
first of which Plaintiff argued that Defendants’ words and conduct 
created an implied contract that Defendants would continue the 
MLB/MiLB “joint venture” with the ValleyCats included.  Id.  The 
Court held that the claim must fail because the PDC signed by the 
parties explicitly stated that the agreement would end on August 31, 
2020.  Id.  The PBA also stated that “no affiliation between any 
major league club and minor league club could extend beyond 
September 30, 2020.”  Id.  Finally, the MLR asserted that PDCs 
cannot go beyond the expiration of the PBA.  Id.  
 Plaintiff’s second cause of action claimed that as “joint 
venture partners” of the ValleyCats, Defendants breached their 
fiduciary duty when they excluded ValleyCats from the MLB/MiLB 
relationship.  Id.  The Court held that this cause of action must be 
dismissed because the written agreements, which controlled the 
parties, did not create a joint venture or any requirement to maintain 
the affiliation in perpetuity.  Id. at *4.  
 The third and fourth causes of action claimed that the MLB 
and the Astros violated the New York Franchise Act because they 
failed to register as franchisors and did not file a prospectus giving 
notice of the terms allowing for nonrenewal of the parties’ 
agreement.  Id.  The Court held that these claims failed because 
neither Defendant was a franchisor, as Plaintiff purchased the team 
from a private party.  Id.  The Court stated that Defendants’ indirect 
control would not impose liability if the seller itself did not have 
liability, and Plaintiff had not alleged liability on the seller.  Id.  
Furthermore, the three-year statute of limitations had run on the 
New York Franchise Act claim because the period began to run 
when the franchise contract was entered into, which was in 1992.  
Id.  
 With the tenth cause of action, Plaintiff sought damages 
against the Astros for unjust enrichment, arguing that it would be 
against equity for the Astros to keep the increase in franchise value 
it received from improper termination of the affiliation agreement.  
Id.  The Court held that this claim must be dismissed because there 
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were valid contracts that governed the issues in dispute, namely the 
nature and duration of the relationship between the ValleyCats and 
Astros.  Id.  An unjust enrichment claim is unavailable where it 
attempts to replace an actual contract.  Id.  
 The Court next turned to Plaintiff’s fifth through eighth 
claims, which involved tortious interference.  Id. at *5.  The Court 
stated “[t]o state a claim for tortious interference with contract, a 
plaintiff must sufficiently allege “‘the existence of its valid contract 
with a third party, defendant’s knowledge of that contract, 
defendant’s intentional and improper procuring of a breach [of that 
contract], and damages.’”  Id.  (quoting White Plains Coat & Apron 
Co. Inc. v. Cintas Corp., 8 N.Y.3d 422, 426 (N.Y. 2007)).  In its 
fifth cause of action, Plaintiff argued that “defendants tortiously 
interfered with the Stadium Lease between the ValleyCats and 
Hudson Valley Community College.”  Id.  The sixth cause of action 
claimed that Defendants tortiously interfered with the contract 
between the ValleyCats and the NYPL.  Id.  The seventh cause of 
action involved the Defendants’ tortious interference with the 
contract between the ValleyCats and the National Association (the 
“NAA”), and the eighth claim involved tortious interference with 
the contract between the ValleyCats and ticket holders.  Id. 
 The Court held that Plaintiff pleaded the elements of tortious 
interference sufficient to state its fifth through eighth claims and 
survive the motion to dismiss.  Id. at *6.  On the fifth claim, the 
Court reasoned that the ValleyCats may be evicted from the Stadium 
at any time because its contract with Hudson Valley Community 
stated that Plaintiff was a “short season Class A New York-
Pennsylvania professional Baseball League baseball team,” which 
no longer qualified since the termination.  Id.  The Court decided the 
sixth cause of action must survive because Plaintiff sufficiently 
stated that Defendants’ Houston Plan caused the NYPL to disband, 
causing the ValleyCats to suffer damages.  Id. at *6.  The Court 
further stated that Defendants’ conduct only needed to be a 
substantial factor of this injury and not the “sole proximate cause.” 
Id.  (quoting Kronish Lieb Weiner & Hellman LLP v. Tahari, Ltd., 
35 A.D.3d 317, 318 (N.Y. App. Div. 2006)).  
 In addition, the Court held that the seventh cause of action 
survived because Plaintiff sufficiently stated that the National 
Association had become party to an agreement that resulted in 
termination of operations of member leagues who fully complied 
with obligations under the NAA and PBA, which violated part of 
the NAA.  Id.  The eighth cause of action alleging breach of contract 
with ticket holders was also not dismissed.  Id. at *7.  Although 
nothing in this contract explicitly stated that the affiliation with the 
Astros/MLB must continue, this requirement was implied in the 
ticket sales contractual bargain.  Id.  



Commercial Division Online Law Report 
 

 46 

 In response to the tortious interference claims, Defendant 
argued that their conduct was consistent with the termination 
provisions and that the termination was justified by an economic 
purpose.  Id.  However, the Court decided that Plaintiff’s arguments 
defeated any pre-Answer motion to dismiss because Plaintiff was 
entitled to “‘the benefit of every possible favorable interference.’ ”  
Id. at *6 (quoting AG Cap. Funding Partners, L.P. v. State Bank & 
Tr. Co., 5 N.Y.3d 582, 591 (N.Y. 2005)).  Furthermore, the Court 
held that Defendants’ claim of economic justification as a defense 
was mistaken because it relied on case law which described 
Defendants who correctly asserted economic justifications as on the 
“brink of insolvency.”  Id. at *7. Defendants here had no compelling 
need to act, so while the termination served them economically, 
“neither the MLB nor the Astros was bordering on insolvency.”  Id.  
 Finally, as part of the ninth and final claim of tortious 
interference with business relations, Plaintiff alleged that the MLB 
Commissioner emailed the ValleyCats’ owner with “a veiled threat 
that any public statement made about MLB’s contraction efforts 
would be unwise.”  Id. at *8.  Plaintiff argued that the MLB used 
“wrongful means” in termination and by implementing the Houston 
Plan, it caused the Astros to cease affiliation with the ValleyCats.  
Id.  This claim is against the MLB only.  Id.  The Court stated that 
to assert a claim for tortious interference with business relations,  
 

the plaintiff must allege that (1) it had a business 
relationship with the third party, (2) the defendant 
knew of that relationship and intentionally interfered 
with it, (3) the defendant acted solely out of malice 
or used wrongful . . . means that amounted to a crime 
or [] tort, and (4) the defendant’s interference caused 
injury to the relationship with the third party.   

 
Id.  (citing Amaranth LLC v. J.P. Morgan Chase & Co., 71 A.D.3d 
40, 47 (N.Y. App. Div. 2009). The Court decided the ninth claim 
failed because the ValleyCats’ affiliation contracts expired by the 
terms set forth in those contracts. Id. Additionally, the MLB’s 
conduct did not arise to a crime or tort.  Id.  
 Thus, the Court granted Defendants’ motion to dismiss for 
the first, second, third, fourth, ninth, and tenth causes of action and 
denied the motion for the fifth, sixth, seventh, and eighth causes of 
action.  Id. at *9.   
  



Commercial Division Online Law Report 
 

 47 

Bromberg & Liebowitz v. O’Brien 

611396-20, 2021 WL 3852921 (N.Y. Sup. Ct. 2021) 

Giuseppe Chiara 

Staff Member 

Plaintiff Bromberg & Liebowitz commenced an action on 
August 24, 2020 against Defendants Patricia O’Brien, Jennifer 
O’Brien, and 328 Main LLC.  See Bromberg & Liebowitz v O'Brien, 
611396-20, 2021 WL 3852921, at * 1 (N.Y. Sup. Ct. 2021).  Plaintiff 
alleged that Defendants “diverted client fees from practice to 
themselves.”  Id. at *1.  In their respective complaints, Plaintiff 
stated nine causes of action, including “breach of contract, fraud, 
conversion and unjust enrichment.”  Id.  at *1.  Defendants Patricia 
O’Brien and 328 Main LLC moved to dismiss this complainant, or 
in the alternative stay the action and compel arbitration.  Id. at *1.  
Likewise, Defendant Jennifer O’Brien cross moved to dismiss the 
complaint, or in the alternative stay the action and compel 
arbitration.  Id.  at *1.  In response to Defendants’ motions, Plaintiff 
claims that arbitration cannot be compelled because the misconduct 
of Defendants falls outside the scope the agreed upon arbitration 
clause.  Id.  at *1.  After reviewing the facts of this case, the Court 
ordered that Defendants’ motions to stay the proceedings and 
compel arbitration should be granted.  Id. at *2.   

In September 2016, Defendant Patricia O’Brien agreed to 
sell her accounting practice to Bromberg & Liebowitz.  Id. at *1.  As 
part of the agreement, Patricia agreed to act as a consultant for the 
firm during the transition period.  Id.  Additionally, the agreement 
stated that Defendant Jennifer O’Brien would continue to work for 
the practice for one year.  Id.  Both parties agreed to include an 
arbitration clause within the agreement.  Id.  The arbitration clause 
stated that “[a]ny controversy or claim arising out of or relative to 
this AGREEMENT, or the breach thereof, shall be submitted to 
arbitration before a single arbitrator, subject to the commercial 
arbitration rules of the American Arbitration Association . . . .”  Id.  
As stated by the rules of the American Arbitration Association, “The 
arbitrator shall have the power to rule on his or her own jurisdiction, 
including any objections with respect to the existence, scope or 
validity of the arbitration agreement or to the arbitrability of any 
claim or counterclaim.”  Id. at *2.  Although the agreement was 
signed by Patricia O’Brien, it was not signed by neither Jennifer 
O’Brien nor 328 Main LLC.  Id.  at *1-2.  

First, the Court addressed the “question of arbitrability” and 
whether or not this arbitration clause covered this dispute.  Id. at *2.  
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The Court noted that although the “question of arbitrability” is 
usually one for “judicial determination,” there is an exception for 
when it is appropriate question for an arbitrator instead of the court.  
Id.  The Court stated that the exception applies when the parties’ 
arbitration clause “specifically incorporates by reference the rules of 
the American Arbitration Association and employs language 
referring ‘all disputes’ to arbitration.”  Id.  Here, the Court ruled that 
the parties’ arbitration clause did not only “specifically incorporate 
by reference the rules of the American Arbitration Association” but 
also that the included language of “any controversy or claim arising 
out of or relative to” was sufficient to be read as the parties 
employing language that referred to “all disputes.”  Id.  Because of 
this, the Court held that it was the responsibility of an arbitrator to 
determine the scope of this arbitration clause. Id. 

After determining that it was appropriate for an arbitrator to 
determine the scope of the arbitration clause, the Court next 
addressed whether the arbitration clause applied to Plaintiff’s 
claims.  Id.  The Court stated that “questions of arbitrability” covers 
disputes about “(1) whether the parties are bound by a given 
arbitration clause, as well as disagreements about (2) whether an 
arbitration clause in a concededly binding contract applies to a 
particular controversy.”  Id.  The Court held that both of these issues 
dealt with the scope of the arbitration agreement.  Id.  Since these 
issues dealt with the scope of the arbitration agreement, the Court 
again held that the issue of “whether arbitration agreement applies 
to the plaintiff’s claims is an issue to be resolved by the arbitrator 
and not the court.”  Id.  

Finally, the Court addressed whether or not Jennifer O’Brien 
and 328 Main LLC could compel arbitration with Plaintiff, even 
though they both were not signatories of the agreement.  Id.  The 
Court held that as a signatory of the agreement, Plaintiff “cannot 
disown its agreed-to obligation to arbitrate “any controversy or 
claim arising out of or relative to” the agreement, including the 
question of arbitrability with Jennifer O'Brien and 328 Main LLC.”  
Id.  Furthermore, the Court held that Plaintiff could not avoid 
arbitration with Jennifer O’Brien and 328 Main LLC because “there 
[was] a close relationship between the parties and controversies 
involved and (ii) the signatory's claims against the non-signatory 
[were] intimately founded in and intertwined with the underlying 
agreement containing the arbitration clause.”  Id.  Accordingly, the 
Court granted the Defendants’ motion to stay the proceedings and 
compel arbitration between the parties.  Id. 
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Certain Underwriters at Lloyds’ v. AT&T Corp.  
 

653090/2013, 2021 WL 3406759 (N.Y. Sup. Ct. 2021) 
 

Perry Chresomales 
 

Staff Member 
 

On August 4, 2021, the Commercial Division of the 
Supreme Court of New York heard a motion to seal.  See Certain 
Underwriters at Lloyd’s v. AT&T Corp., 653090/2013, 2021 WL 
3406759 at *1 (N.Y. Sup. Ct. 2021).  Certain Underwriters at 
Lloyd’s and 43 other London market insurance companies (together, 
“Plaintiffs”) brought suit against AT&T Corporation and 96 other 
defendants (together, “Defendants”) seeking “declaratory relief 
pursuant to CPLR § 3001 for the purpose of determining an actual 
controversy among the parties in this action . . . .”  Compl. ¶ 1 
(NYSCEF No. 2).  Defendants, Nokia of America Corporation 
(“Nokia”) and AT&T Corporation “sought [eight] orders to seal 
and/or redact multiple documents associated with motions and 
submissions in this case.”  Certain Underwriters at Lloyd’s, 2021 
WL 3406759 at *1.  
 The Plaintiffs brought this action alleging that Defendants 
AT&T Corp, AT&T Inc. and/or Alcatel-Lucent were liable for 
injuries suffered from exposure to asbestos.  See Compl. ¶ 1 
(NYSCEF No. 2).  Plaintiffs wanted declaratory relief pursuant to 
CPLR § 3001 to relieve them of their duty to defend and indemnify 
the Defendants under the London policy in the asbestos injury 
related matters.  See generally id.  Nokia and AT&T Corporation 
sought to seal documents that discussed asbestos-related bodily 
injury suits involving both Nokia and AT&T Corporation.  Certain 
Underwriters at Lloyd’s, 2021 WL 3406759 at *2.  These 
documents included information about the costs Defendants paid to 
defend and settle the asbestos related suits.  See id.  Additionally, 
Nokia and AT&T Corporation wanted to redact the parts of the 
transcript from the hearing on Nokia’s Motion for Partial Summary 
Judgment held on December 18, 2019.  Id.  The Plaintiffs also filed 
Motion Sequence 033 to “afford Nokia and AT&T an opportunity 
to advise the Court if they do not want public disclosure of the 
Dozier Affirmation, Exhibit 1 to the Dozier Affirmation, and 
accompanying documents.”  Id. at *2.  
 The issue in this case was whether the Court should grant the 
eight Motions to Seal filed by Nokia and AT&T Corporation.  A 
court may seal a filing “upon a written finding of good cause, which 
shall specify the grounds thereof.  In determining whether good 
cause has been shown, the court shall consider the interests of the 
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public as well as of the parties.”  22 NYCRR § 216.1(a).  In New 
York, “there is a broad presumption that the public is entitled to 
access to judicial proceedings and court records.”  Certain 
Underwriters at Lloyd’s, 2021 WL 3406759 at *1 (quoting 
Mosallem v. Berenson,76 A.D.3d 345, 348 (N.Y. App. Div. 2010)).  
The public’s entitlement to court proceedings implicates the 
constitution.  Id.  Thus, “any order denying access must be narrowly 
tailored to serve compelling objectives, such as a need for secrecy 
that outweighs the public’s right to access . . . .”  Id. (quoting Danco 
Lab’y Ltd. v. Chem. Works of Gedeon Richter, Ltd., 274 A.D.2d 1, 
6 (N.Y. App. Div. 2000)).  The burden is on the party seeking to seal 
the documents to show the compelling circumstances that require 
restricting the public’s access.  See id.  Merely labelling the 
documents during discovery as “Confidential” or “Highly 
Confidential” does not require the motion to be granted.  Id.   
 The Court ultimately determined that the documents related 
to Nokia and AT&T Corporation’s involvement in the asbestos-
related injury suits, and the passages from the December 18, 2019 
transcript, met the applicable sealing standard and could be redacted 
as proposed.  Id at *2.  The Court, however, denied the Plaintiffs’ 
motion to seal the contents of the Dozier Affirmation, Exhibit 1 to 
the Dozier Affirmation, and accompanying documents because the 
Defendants never filed a response to the Plaintiffs’ motion.  Id.  
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F.W. Sims, Inc. v. Simonelli 

022942/2014, 2021 WL 1899424 (N.Y. Sup. Ct. 2021) 

Maria Jelda Doria 

Staff Member 

On November 26, 2014, F.W. Sims, Inc. (“Plaintiff” or 
“F.W. Sims”) commenced an action in Suffolk County against 
individuals and business entities allegedly involved in a scheme to 
embezzle millions of dollars from F.W. Sims.  See F.W. Sims, Inc. 
v. Simonelli, 022942/2014, 2021 WL 1899424, at *1–2 (N.Y. Sup. 
Ct. 2021).  The scheme was designed by Joseph Simonelli, F.W. 
Sims’s Executive Vice President.  See id. at *1.  This decision only 
concerned the Defendants Dorothy Covelli (“Covelli”) and 
Prospective, LLC (“Prospective”) (collectively, the “Defendants”).  
See id.  On July 14, 2016, the Plaintiff filed an amended complaint 
asserting five causes of action against the Defendants: (1) fraud, (2) 
money had and received, (3) unjust enrichment, (4) conversion, and 
(5) “aiding and abetting Joseph Simonelli’s breaches of fiduciary 
duty.”  Id at *2.  The Defendants moved for “an order directing the 
[P]laintiff to file a stipulation of discontinuance” based on a 
“Stipulation and Order of Settlement and Discontinuance” dated 
January 4, 2017.  Id at *1.  Moreover, the Defendants moved to 
dismiss the amended complaint, in part, “as time-barred insofar as it 
is asserted against them.”  Id.  On May 7, 2021, the Court dismissed 
the Defendants’ motion for “an order directing the [P]laintiff to file 
a stipulation of discontinuance” and partially granted the 
Defendants’ motion to dismiss “to the extent of dismissing the 
second and third causes of action against the [D]efendants . . . for 
claims accrued before November 26, 2008 . . . .”  Id. 

Plaintiff is a “family-owned business that installs heating, 
ventilation, and air-conditioning systems.”  Id.  Between 2002 and 
October 2014, F.W. Sims, Inc.’s Executive Vice President—Joseph 
Simonelli—allegedly embezzled twenty-five million dollars “by 
having contractors submit fraudulent invoices to the company for 
work that was never performed.”  Id.  When the Plaintiff paid the 
invoices, “the contractor retained a portion of the money,” and 
Simonelli used the balance to purchase “luxury items.”  Id.  
Prospective was one of the contractors involved in Joseph 
Simonelli’s scheme, and Covelli is Prospective’s principal.  Id.  The 
Plaintiff discovered the “alleged fraud” on October 3, 2014.  Id. at 
*2.  After Joseph Simonelli’s arrest in November 2014, “the 
government commenced an in-rem forfeiture action against [Joseph 
Simonelli’s] property in the United States District Court for the 



Commercial Division Online Law Report 
 

 52 

Eastern District of New York, and the action was settled by a 
“Stipulation and Order of Settlement and Discontinuance” on 
January 4, 2017.  Id. at *1.  This stipulation provided, in part, 

 
[F.W.] Sims, its officers and shareholders, [Deborah] 
Simonelli-Grimaldi, [Dana] Grimaldi, the Simonelli 
Estate, Serendipity [Farm LLC] and British Betty 
Racing Stables LLC agree to release each other for 
all claims made in or which could be made in or 
could arise from the State Court Action [this action] 
and agree to consent to the dismissal of the State 
Court Action by the filing, therein, of a Notice of a 
Stipulation of Discontinuance with Prejudice.  
 

Id.  (quoting “Stipulation and Order of Settlement and 
Discontinuance” dated Jan. 4, 2017). 

Additionally, the stipulation provided that its “validity, 
performance, construction[,] and enforceability” were governed by 
New York laws and that the United States District Court for the 
Eastern District of New York had exclusive jurisdiction and venue 
for the disputes arising in connection with the stipulation.  Id.  
Covelli and Prospective moved for “an order directing the [P]laintiff 
to file a stipulation of discontinuance” in this action because they 
deemed the stipulation a judgment entitled to full faith and credit 
and thus sought to enforce the provision requiring the Plaintiff to 
file a stipulation of discontinuance in the “State Court Action.”  Id. 
at *1–2.   

The Court explained that “A stipulation is a contract between 
parties and, as such, is governed by general principles for its 
interpretation and effect.”  Id. at *2 (citing Kraker v. Roll, 100 
A.D.2d 424, 436 (N.Y. App. Div. 1984)).  Under New York law, 
someone who is not a party to a contract “lacks standing to enforce 
the agreement in the absence of terms that clearly evidence an intent 
to permit enforcement by the third party in question.”  Id. (citing 
Premium Mortg. Corp. v. Equifax, Inc., 583 F.3d 103, 108 (2d Cir. 
2009)).  Here, the Court found that the Defendants were not parties 
to the January 2017 stipulation and that the terms of the stipulation 
did not show an “intent” to permit a nonparty to enforce the 
stipulation.  See id.  Additionally, the Court reasoned that, under the 
stipulation, the United States District Court for the Eastern District 
of New York had exclusive jurisdiction for the disputes “concerning 
the interpretation and enforcement of the [s]tipulation.”  See id.  
Thus, the Court denied the motion for an order directing the Plaintiff 
to file a stipulation of discontinuance.  Id.  

Furthermore, the Defendants moved to dismiss the amended 
complaint because, according to them: (1) the causes of action for 
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fraud and money had and received were “for claims that accrued 
before November 26, 2008, more than six years before the action 
was commenced”; (2) the causes of action for unjust enrichment and 
conversion were “for claims that accrued before November 26, 
2001, more than three years before the action was commenced”; and 
(3) the cause of action for aiding and abetting was “for claims that 
accrued before July 14, 2013, more than three years before the 
complaint was amended” or, “alternatively, before November 26, 
2011, more than three years before the action was commenced.”  Id. 
at *1.   

First, the Court declined to dismiss the causes of action for 
fraud, aiding and abetting, and conversion.  See id. at *2–3.  Under 
New York Law, “[a] cause of action based upon fraud must be 
commenced within six years from the time of the fraud or within 
two years from the time the fraud was discovered or could have been 
discovered with reasonable diligence, whichever is longer.”  Id. at 
*2 (citing N.Y. C.P.L.R. 213(8); Pericon v. Ruck, 56 A.D.3d 635, 
636 (N.Y. App. Div. 2008)).  The plaintiff has the burden of proving 
that her “action is timely,” and, if the plaintiff satisfies her burden, 
the burden shifts on the defendant to show that the “fraud could have 
been discovered earlier with reasonable diligence.”  Id.  Here, the 
Court found that the Plaintiff timely commenced this action because 
the Plaintiff “discovered” the fraud on October 3, 2014, and filed 
this action on November 26, 2014.  Id.  Then, the Court found that 
the Defendants did not meet their burden of “establishing that the 
fraud could have been discovered earlier because they only made 
conclusory allegations on this point.”  Id.  Thus, the Court found that 
the action for fraud was timely.  Id.  Furthermore, since the Court 
reasoned that the cause of action for aiding and abetting and the 
cause of action for conversion were both “based upon fraud and thus 
governed by the statute of limitations outlined in CPLR 213(8),” the 
Court found that these actions were also timely.  Id. at *3. 

Second, the Court dismissed the cause of action for money 
had and received, for claims that accrued before November 26, 
2008.  Id.  Under New York Law, a “cause of action for money had 
and received is governed by the six-year statute of limitations 
applicable to quasi-contracts or contracts implied-in-law.”  Id. 
(citing N.Y. C.P.L.R. 213(2); Cnty. of Suffolk v. Suburban Hous. 
Dev. & Rsch., Inc., 160 A.D.3d 607, 610 (N.Y. App. Div. 2018)).  
Here, the Court found that the cause of action for money had and 
received was time-barred as for the claims that accrued before 
November 26, 2008, that is, more than six years before this action 
was filed.  Id.  In reaching this conclusion, the Court rejected the 
Plaintiff’s argument “that the statute of limitations was tolled by 
‘fraudulent concealment.’ ”  Id.  The Court reasoned that this 
doctrine “does not apply when the . . . act of concealment . . . is the 
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same act that forms the basis of the plaintiff's underlying substantive 
cause of action,” and that here the Plaintiff relied on the same acts 
of fraud to support both its action for fraud and its “ ‘fraudulent 
concealment’ argument.”  Id.  Also, the Court rejected the Plaintiff’s 
contention “that the statute of limitations was tolled “by the 
continuing-wrong or continuing violation doctrine” applicable to “a 
series of continuing wrongs” because this doctrine operates “only to 
the extent of wrongs committed within the applicable statute of 
limitations.”  Id. (citing Hudson v. Delta Kew Holding Corp., 43 
Misc. 3d 1223(A), at *7 (N.Y. Sup. Ct. 2014)). 

Finally, the Court dismissed the unjust enrichment cause of 
action for claims that accrued before November 26, 2008.  Id. at *4.  
The Court found that “[s]ince this case d[id] not involve a claim for 
replevin or conversion of chattels under CPLR 214,” the action for 
unjust enrichment was subject to “the six-year statute of 
limitations.”  Id. (citing Moskovits v. Grigsby, 19-CV-3991, 2020 
WL 3057754, at *4 (S.D.N.Y. 2020)).  The Court also reiterated that 
the tolling provisions invoked by the Plaintiff did not apply.  See id.  
Thus, the Court found that the cause of action for unjust enrichment 
was time-barred as for the claims that accrued before November 26, 
2008, that is, more than six years before the Plaintiff filed this action.  
Id.   

In sum, the Court dismissed the Defendants’ motion seeking 
to direct the Plaintiff to file a stipulation of discontinuance and 
partially granted the Defendants’ motion to dismiss the amended 
complaint.  See id. at *1–4.  Specifically, the Court only dismissed 
the causes of action for money had and received and unjust 
enrichment, for claims that accrued before November 26, 2008.  See 
id. at *1.  
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SGB Packaging Grp., Inc. v. Saverglass SAS 
 

650844/2020, 2021 WL 1351195 (N.Y. Sup. Ct. 2020) 
 

William Gross 
 

Staff Member 
 

Plaintiff SGB Packaging Group, Inc. (“Plaintiff”) 
commenced an action against Defendants Heinz US, Heinz 
Germany, and Heinz Peru (collectively “Defendant Heinz”) and 
Defendants Saverglass US and Saverglass France (collectively 
“Defendant Saverglass”) on February 6, 2020.  SGB Packaging 
Grp., Inc. v. SAS, 650844/2020, 2021 WL 1351195, at *1 (N.Y. Sup. 
Ct.); NYSCEF No. 1.  Plaintiff sought relief,  
 

alleging (1) [a] breach of fiduciary duty against 
Saverglass France, (2) aiding and abetting breach of 
fiduciary duty against Saverglass US and Heinz, (3) 
quantum meruit against Saverglass France, (4) unjust 
enrichment against Saverglass France, (5) unjust 
enrichment against Heinz Germany, (6) a declaratory 
judgment against Heinz Peru, and (7) termination of 
agency. 

SGB Packaging Grp., Inc., 2021 WL 1351195, at *2 (citing 
NYSCEF No. 1).  

On August 14, 2020, Defendant Heinz moved to dismiss the 
action.  See NYSCEF No. 15.  On December 9, 2020, Plaintiff 
moved to compel discovery.  See NYSCEF No. 44.  The Court 
granted Defendant Heinz’s motion to dismiss “solely to the extent 
that the declaratory judgment (sixth) cause of action is dismissed” 
and granted Plaintiff’s motion to compel Defendant Saverglass’s 
“production of responses to [Plaintiff’s] First Set of Interrogatories 
and First Request for Production of Documents.”  SGB Packaging 
Grp., Inc., 2021 WL 1351195, at *1. 

From 2009 to 2019, Plaintiff served as the North American 
sales agent for Defendant Saverglass France and its subsidiary 
Defendant Saverglass US, a multinational glass manufacturer in the 
business of producing “flacons,” for use as high-end bottles for 
perfumes and beauty products.  Id.  (citing NYSCEF No. 1).  Despite 
lacking a written agreement, Plaintiff invested substantial time and 
resources into its relationship with Defendant Saverglass, including 
sharing “customers and confidential information, annual budgets 
and business forecasts” as well as responding to Defendant 
Saverglass France’s North American customer inquiries and 
introducing Saverglass products to North America.  Id.  Defendant 
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Saverglass eventually sold its flacon business to Defendant Heinz 
Germany.  Id.  Plaintiff learned of this sale not from either 
Defendant, but from a public announcement on October 2, 2018 at 
a trade show in Monaco.  Id.  On October 5, 2018, Plaintiff’s 
President, Shoshana Gibli and Defendant Heinz Germany’s Chief 
Sales Officer, Virginia Elliot, met for lunch “to discuss the parties’ 
relationship.”  Id.  During lunch, Ms. Elliot stated “[w]e look 
forward to working with [Plaintiff] in the near future.”  Id.  Pursuant 
to this statement, Plaintiff continually invested in the parties’ 
relationship and emailed Defendant Heinz Germany an agreement 
letter to which the latter never responded.  Id.  Moreover, Defendant 
Heinz allegedly obtained and utilized confidential information on 
Plaintiff to “facilitate direct sales to customers that [Plaintiff] had 
previously managed on behalf of [Defendant] Saverglass.”  Id. at *2.  
Defendant Heinz also allegedly used Plaintiff’s flacon molds 
without consent and without compensating Plaintiff for the costs 
incurred for their custom creation.  Id. 

The Court first entertained numerous attempts by the 
Defendants to secure dismissal.  Id.  Defendant Heinz sought 
dismissal pursuant to CPLR § 3211(a)(8) for Plaintiff’s alleged 
failure to procure personal jurisdiction.  Id.  The Court rejected this 
motion to dismiss according to CPLR § 302(a)(1) which allows a 
court to exercise personal jurisdiction over a non-domiciliary whose 
activities are purposeful, and when there is a substantial relationship 
between the transaction and the claim asserted.  Id.  The Court held 
that personal jurisdiction was established because Defendant Heinz 
“availed itself of the privilege of conducting activities within the 
forum State.”  Id. (citing Fischbarg v. Doucet, 9 N.Y.3d 375, 380 
(N.Y. 2007)).  This occurred when Plaintiff’s “confidential 
customers and flacons . . . were provided to Defendant Saverglass 
pursuant to their exclusive distribution relationship” which 
Defendant Heinz sought to neglect by personally supplying those 
flacons to Plaintiff’s customers.  Id. 

Defendant Heinz was also unsuccessful in procuring 
dismissal under the doctrine of forum non conveniens.  Id.  Pursuant 
to CPLR § 327, a court may invoke this doctrine “to dismiss an 
action if it finds that in the interest of substantial justice the action 
should be heard in another forum.”  Id. at *3 (quoting Islamic 
Republic of Iran v Pahlavi, 62 N.Y.2d 474, 479 (N.Y. 1984)).  The 
Court found that “New York has a substantial nexus to the claims 
asserted” because Plaintiff suffered harm in New York.  Id.  
Additionally, Defendant Heinz would not have suffered a 
substantial hardship by litigating in New York because its 
subsidiary, Defendant Heinz US, was a New York Corporation.  Id.  
Moreover, there would have only been a negligible burden on the 
Court in interpreting French law because the Court is often tasked 
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with applying foreign laws.  Id.  Lastly, dismissal could not be 
justified “where the burden on the parties would be increased 
because they would be required to participate in dual litigation 
concerning overlapping issues in separate fora.”  Id. 

The Court then analyzed the merits of Plaintiff’s claim that 
Defendant Heinz aided and abetted a breach of fiduciary duty.  Id.  
The Court explained that this claim presupposes the existence of a 
fiduciary duty and “requires (1) a breach by a fiduciary of 
obligations to another, (2) that the defendant knowingly induced or 
participated in the breach, and (3) that plaintiff suffered damage as 
a result of the breach.”  Id.  The Court found the existence of a 
fiduciary duty between Plaintiff and Defendant Saverglass France 
because the two shared confidential information and the former 
served as the latter’s exclusive US distributor for ten years.  Id.  The 
Court further found “that [Defendant] Heinz had actual knowledge 
of the fiduciary duty owed by Saverglass.”  Id. at *4. Moreover, 
“Heinz aided and abetted Saverglass' alleged breach of fiduciary 
duty” when Ms. Elliot assured Plaintiff it would remain as 
Defendant Heinz’s distributor, and Defendant Heinz used Plaintiff’s 
confidential information, acquired from Defendant Saverglass, to 
steal Plaintiff’s customers in New York.  Id. 

Plaintiff alleged that Defendant Heinz Germany was 
unjustly enriched at the former’s expense by using its flacon molds 
which cost approximately $350,000 to create.  Id.  The Court 
declined to dismiss the unjust enrichment claim for a failure to state 
a claim upon which relief may be granted.  Id.  An unjust enrichment 
claim requires “(1) the other party was enriched, (2) at that party's 
expense, and (3) that it is against equity and good conscience to 
permit the other party to retain what is sought to be recovered.”  Id. 
(citing Georgia Malone & Co., Inc. v. Rieder, 19 N.Y.3d 511, 516 
(N.Y. 2012)).  The Court held that Defendant Heinz was not a bona-
fide purchaser for value because “[it] was aware of the exclusive 
relationship between [Defendant] Saverglass, the company it 
acquired, and [Plaintiff] SGB and that [Plaintiff] SGB developed 
these flacon molds for [Defendant] Saverglass,” and therefore could 
not use that as a defense to the unjust enrichment claim.  Id.  
Moreover, Plaintiff had dealings with Defendant Heinz “at or 
around the time of the acquisition” where Ms. Elliot assured that the 
parties’ relationship would continue after the acquisition.  Id. 

Next, Plaintiff sought “a declaratory judgment that it may 
withhold payment to” Defendant Heinz until it paid Plaintiff for the 
damages at issue in the then-current action.  Id.  The Court dismissed 
the claim because Plaintiff could not “seek to prematurely offset a 
liability past due against a disputed liability it claims against 
[Defendant] Heinz Peru” and thus Plaintiff failed to provide “any 
opposition with respect to th[e] claim.”  Id. 
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Lastly, the Court granted Plaintiff’s motion to compel.  Id. 
at *5.  The Court held that Defendant Saverglass was required to 
comply with Plaintiff’s “First Set of Interrogatories, First Request 
for Production of Documents, and Notices of Deposition” because 
Defendant Saverglass did not initially respond in a timely manner.  
Id. 
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1877 Webster Ave. Inc. v. Tremont Center, LLC 

148 N.Y.S.3d 332 (N.Y. Sup. Ct. 2021) 
 

Ilayna Guevrekian 

Staff Member 

Plaintiff-Lessee 1877 Webster Ave. Inc. commenced action 
against Defendant-Lessor Tremont Center, LLC seeking to be 
released from the parties’ commercial lease.  See 1877 Webster Ave. 
Inc., v. Tremont Center, LLC, 148 N.Y.S.3d 332, 332 (N.Y. Sup. Ct. 
2021).  Under this lease, the use of the premises was designated 
solely for a nightclub.  Id.  Due to the COVID-19 pandemic, Plaintiff 
sought to be released of any contractual obligations due to 
frustration of purpose.  Id.  Plaintiff also sought recission of the lease 
due to impossibility of performance, failure of consideration, and 
constructive eviction.  Id.  Finally, Plaintiff requested a declaration 
that the personal guaranty was void.  Id.  Defendant moved for an 
order of dismissal under CPLR 3211(a)(1) and failure to state a 
cause of action pursuant to CPLR 3211(a)(7).  Id.  On March 29, 
2020, the Court granted Defendant’s order in part to the extent that 
Plaintiff failed to state a cause of action for its constructive eviction 
claim.  Id. at 335.  As for the remaining four claims, the Court denied 
Defendant’s order of dismissal.  Id. at 335–36. 
 On November 15, 2019, Plaintiff and Defendant entered into 
a written commercial lease, permitting Plaintiff to rent Defendant’s 
building at 1877 Webster Avenue, Bronx, N.Y., for ten years.  Id. at 
336.  Four months later, a global pandemic consumed New York, 
inducing Governor Cuomo to issue executive orders that closed 
down a multitude of businesses.  Id.  As of March 17, 2020, Plaintiff 
was not able to operate the nightclub as intended through the 
contractual lease.  Id.   
 Defendant raised two main arguments dependent on the 
terms of the lease: (1) that the parties’ failed to include a force 
majeure provision; and (2) the COVID pandemic was foreseeable 
and the parties could have allocated risk in the lease as such.  Id. at 
337.  

In addressing the first argument, the Court explained that 
“the parties’ failures to include a force majeure clause in their lease 
[did] not preclude Plaintiff from alleging extra-contractual doctrines 
such as frustration of purpose and impossibility of performance.”  
Id. See also Stephen P. Younger et al., COVID-19’s Impact on 
Commercial Transactions and Disputes, 92-APR N.Y. ST. B.J. 22 
(2020).  Thus, the Court then shifted focus to the validity of the 
Plaintiff’s five claims, noting that “justice is better served by 
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appraising all of the circumstances, the part the various parties 
played, and thereon determining liability.”  See 1877 Webster Ave., 
148 N.Y.S.3d at 338 (quoting City of New York v. Local 333, Mar. 
Div., Intl. Longshoremen’s Assn., 437 N.Y.S.2d 98, 100 (N.Y. App. 
Div. 1981)).  
 The Court first addressed the frustration of purpose claim. 
The Court explained that the doctrine of frustration of performance 
relieves a party of contractual duties when the purpose for 
performing the contract may no longer exist due to an unforeseeable 
event.  See id. at 338 (citing Warner v. Kaplan, 892 N.Y.S.2d 311, 
314–15 (N.Y. App. Div. 2009)).  A court may only grant dismissal 
upon documentary evidence of a lease if that lease resolves all the 
factual issues.  Id.  Here, there was an obvious genuine issue of 
material fact as to whether or not the impact of the COVID 
pandemic was foreseeable.  See id.  Because the lease on its own did 
not resolve the issue of foreseeability, the Court could not permit 
dismissal of Plaintiff’s frustration of purpose claim.  Id.  Instead, the 
Court determined that Plaintiff demonstrated “a legally cognizable 
theory” of frustration of purpose because the COVID pandemic and 
the subsequent executive orders prevented the parties from utilizing 
the lease as understood.  Id. at 340.  Where Plaintiff lacked the 
ability to operate the nightclub on the contracted premises, “the 
lease and guarantee made ‘little sense.’”  Id. (quoting Warner, 892 
N.Y.S.2d at 314). 
 Second, the Court addressed the impossibility of 
performance claim.  The Court explained that the doctrine of 
impossibility of performance excuses a party of its contractual 
obligations only when “destruction of the subject matter of the 
[lease] or the means of performance makes performance objectively 
impossibly.  See id. at 338.  Similar to frustration of purpose, the 
impossibility must develop from an “unanticipated event that could 
not have been foreseen or guarded against in the contract.”  Id. 
(citing Warner, 892 N.Y.S.2d at 314).  This also presented a genuine 
issue of material fact that could not be resolved by the lease, 
precluding a dismissal of Plaintiff’s impossibility of performance 
claim as a matter of law.  See id. 

Because the purpose of the lease was to allow Plaintiff to 
operate a nightclub, the Court found a cognizable theory of 
impossibility of performance.  Id. at 340.  The existence of COVID–
19 and the closure of “nonessential businesses” sufficiently rendered 
performance of the lease “objectively impossible . . . as originally 
contemplated” by the parties.  Id. 

Third, the Court addressed a potential failure of 
consideration.  Id.  The Court acknowledged that failure of 
consideration exists where a promising party “fails, without its own 
fault, to receive . . . the agreed quid pro quo for that performance,” 
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“giving the disappointed party the right to rescind the contract.”  Id. 
at 338 (quoting Fugelsang v. Fugelsang, 517 N.Y.S.2d 176, 177 
(N.Y. App. Div. 1987)).  Plaintiff argued that the economic impact 
of COVID has “completely deprived it of the beneficial use and 
occupancy of the subject premises it bargained for.”  Id.  In reply, 
Defendant argued that such closure was only temporary (a few 
months) and miniscule in light of the 10-year-long lease.  Id. at 338–
39.  Thus, the Court determined that it was too early in the litigation 
to decide as to whether or not there had been a complete failure of 
consideration so as to warrant dismissal of this cause of action.  Id. 
at 339.  

The Court also found Plaintiff put forth a legally cognizable 
theory that, due to the pandemic and subsequent executive orders, 
“consideration for the lease [became] worthless.”  Id. at 340.  
Because the lease only permitted operation of the premises for a 
nightclub, the circumstances have “completely deprived [Plaintiff] 
of the beneficial use of the premises.”  Id. (citing Fugelsang, 517 
N.Y.S.2d at 177).   

Fourth, the Court addressed the constructive eviction claim. 
The Court explained that constructive eviction requires a showing 
of wrongful acts by the lessor that “substantially and materially 
deprive the [lessee] of the beneficial use and enjoyment of the 
premises.”  See id. at 339 (quoting Pacific Coast Silks, LLC v. 247 
Realty, LLC, 76 A.D.3d 167, 172 (N.Y. App. Div. 2010)).  The 
nature of the lease here, in combination with Article II, Paragraph 
11.01 of the lease, which allocated risk and any necessary 
precautions to the Plaintiff, encouraged the Court to find that no 
genuine issue of material fact existed as to this cause of action.  Id.   
 Finally, the Court analyzed the declaration that the personal 
guaranty was void.  The Court explained that a guaranty is a 
“promise to fulfill the obligations of another party and is subject to 
the ordinary principles of contract construction.”  Id. (quoting 
Seabring, LLC v. Elegance Rest. Furniture Corp., 188 A.D.3d 744, 
747 (N.Y. App. Div. 2020)).  Here, the personal guarantee made by 
Michael Franklin, the corporate principal of the night club on behalf 
of Plaintiff, was not unconditional and “did not waive any of the 
affirmative defenses alleged by Plaintiff.”  Id . Based on the Court’s 
discussion of frustration of purpose and impossibility of 
performance, the Court declared the personal guaranty void.  Id. at 
340.  
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Ronald Benderson 1995 Tr. v. Erie Cnty. Med. Ctr. Corp. 
 

148 N.Y.S.3d 829 (N.Y. Sup. Ct. 2021) 
 

Robert Ibraham 
 

Staff Member 
 

Plaintiff Ronald Benderson 1995 Trust (“Benderson”) 
commenced this action against Defendant Erie County Medical 
Center Corporation (“ECMC”) in Erie County on December 8, 
2020.  See generally Compl. (NYSCEF No. 1).  In its Complaint, 
Benderson alleged a cause of action for breach of its commercial 
lease with ECMC, sought monetary damages, and requested a 
declaratory judgment in its favor.  See id. at ¶¶ 62–73.  Benderson 
also moved for a Yellowstone injunction.  Ronald Benderson 1995 
Tr. V. Erie Cnty. Med. Ctr. Corp., 148 N.Y.S.3d 829, 832 (N.Y. Sup. 
Ct. 2021).  The Court ordered a temporary restraining order pending 
a determination of the motion and, in response, ECMC cross-moved 
to terminate the restraining order.  See id.  The Court granted 
Benderson’s motion for a Yellowstone injunction and denied 
ECMC’s cross-motion.  Id. at 841. 

ECMC is a public benefit corporation that operates a 
healthcare facility for the benefit of New York and Erie County 
residents, including those residents “who lack ability to pay.”  Id. at 
832.  The Erie County Legislature allowed ECMC to lease out 
ground floor space for retail operations with the requirement that the 
lessee pay fair consideration based, in part, upon “the fair rental 
value of similar property.”  Id. at 833.  The lease agreement was 
originally entered into with Benderson Development Company, 
Inc., a non-party in the instant case, and was then assigned to 
Benderson.  Id.  The lease was for a ten-year period, which 
commenced on May 22, 2003, but was renewable by Benderson for 
a second ten-year period.  Id. at 833–34.  Benderson chose to renew 
the lease.  Id. at 834. 

For the first ten-year period, Benderson was to pay ECMC 
$1,633.33 per month once all rentable space had been sublet.  Id. at 
833.  Until this occurred, the rent would be pro-rated based on the 
percentage of rentable space being sublet each month.  Id.  For the 
second ten-year period, Benderson was to pay ECMC $1,796.67 per 
month.  Id. at 834.  The lease did not discuss whether the pro-rata 
calculation applied during the second ten-year term.  Id.  After the 
execution of the lease, ECMC chose to build public restrooms on 
the ground floor that restricted the amount of rentable space that 
Benderson could sublet.  Id. at 833.  Accordingly, from the 
beginning of the lease through October 2020, Benderson made—
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and ECMC accepted—pro-rated payments in exclusion of the 
bathroom space.  Id.  In September 2020, ECMC provided 
Benderson with a notice of default claiming that, sometime in 2014, 
all rentable space had been sublet and that the renewal period did 
not include the pro-rata agreement.  Id. at 835–36.  Thus, ECMC 
claimed that Benderson had been underpaying.  Id. at 836. 

The Court found that the ECMC’s notice of default was 
ineffective.  Id. at 836–37.  First, the notice had been issued during 
a state moratorium on commercial evictions.  Id. at 836.  Second, 
the notice was incorrectly addressed to Benderson Development, 
instead of Benderson, and was sent to the wrong address.  Id.  Third, 
the notice was vague as to the cure required.  Id. at 837.  The notice 
requested rent payment in two different amounts, $1,633.33 and 
$1,796.67 per month), and did not specify whether the cure required 
back-rent.  Id.  Thus, the Court concluded that “the ‘cure’ period 
could not have expired, because it was never commenced.”  Id. 

Although the Court granted Benderson’s relief based on 
ineffective notice alone, it also addressed the parties’ remaining 
arguments.  Id.  ECMC argued that Benderson was not entitled to a 
Yellowstone injunction because Benderson violated the directive of 
the Erie County Legislature that the lessee would pay fair 
consideration.  Id. at 838.  ECMC stated that Benderson was paying 
merely $4.30 per square foot and that an appraisal valued the 
property at $28 to $38 per square foot.  Id.  While the Court 
recognized that the lease was “arguably inconsistent with the Local 
Law,” it stated that this was not the case at the time that the lease 
was executed.  Id. at 839.  Further, the Court stated that the lease 
cannot be reformed because public entities are treated like private 
entities for contractual obligation purposes.  Id. 

ECMC next claimed that Benderson had been in breach of 
the lease since the renewal because it was only making pro-rated 
payments. Id. at 840.  The Court agreed that the Benderson was not 
making full payments, but disagreed that this had been occurring 
since the renewal date. Id. at 840–41.  Instead, the Court concluded 
that the plain language of the lease was clear—it required Benderson 
to start making full payments as of the date that all the rentable space 
had become sublet. Id. at 840.  Because the bathroom is not rentable 
space, the Court declared that Benderson should have been paying 
the full amount of rent, instead of a pro-rated amount, starting on the 
date that all other space had been sublet. Id. at 840–41. Benderson 
countered this point by arguing that ECMC had affirmed the pro-
rated amount by not disputing it for over seven years. Id. at 841.  The 
Court was not persuaded with this argument because it found the 
lease terms to be unambiguous.  Id. 

Regardless, the Court granted Benderson’s Yellowstone 
injunction based on ineffective notice.  Id. at 837.  The Court 
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concluded by stating that to hold otherwise would cause “irreparable 
harm” to Benderson, and that the balance of equities “disfavors 
‘forfeitures of valuable leasehold interests.’”  Id. 
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EVO Merch. Servs., LLC v. R.B.C.K. Enters., Inc. 
 

608446/2020, 2021 WL 2232575 (N.Y. Sup. Ct. 2021) 
 

Peter Klensch 
 

Staff Member  
 

Plaintiffs EVO Merchant Services, LLC (“EVO Merchant”) 
and EVO Payments International, LLC (“EVO Payments”) 
(collectively, “EVO”) commenced an action for breach of contract 
against R.B.C.K. Enterprises, Inc. (“RBCK”), RB Retail & Services 
Software LLC (“RB”), and Fullsteam Operations LLC 
(“Fullsteam”) (collectively, “Defendants”).  EVO Merchant 
Services, LLC v. R.B.C.K. Enterprises, Inc., 608446/2020, 2021 
WL 2232575 at *1 (N.Y. Sup. Ct. 2021). EVO is a payment 
technology and services provider; RBCK is a referral service.  Id.  
EVO asserted that RBCK violated the referral and confidentiality 
agreements by using referrals provided to EVO “for their own 
financial gain.”  Id.  Further, EVO argued that RB and Fullsteam 
should also be held responsible for breach of contract by way of 
successor liability.  Id.  On July 8, 2020, the Court signed an order 
to show cause, temporarily enjoining the Defendants “from 
soliciting customers of EVO.”  Id. at *2.  In response, RB and 
Fullsteam moved to modify and release them from the injunction.  
Id.  Defendants asserted that the list of customers provided by EVO 
contained no proprietary information and thus, the injunction was 
unnecessary.  Id.  Additionally, RB and Fullsteam contended that 
the non-solicitation provision is unenforceable as a restrictive 
covenant in an employment contract.  Id.  On June 2, 2021, the Court 
denied Defendants’ motion to vacate the temporary injunction.  Id. 
at *3. 

EVO Merchant, a subsidiary of EVO Payments, and RBCK 
entered into referral and non-disclosure agreements on July 5, 2018.  
Id. at *1.  In the referral contract, RBCK “agreed to refer customers 
to EVO for payment processing in exchange for a referral fee.”  Id.  
The referral agreement included a non-solicitation provision, 
stipulating that RBCK could not seek out EVO’s customers nor take 
action that would put those relationships at risk.  Id.  This provision 
was not only effective during the agreed to time period, but also for 
a three-year period post-termination of the contract.  Id.  Moreover, 
the referral agreement required confidentiality of EVO’s data, 
including the referred list of merchants.  Id.  The parties agreed that 
neither side could use each other’s proprietary information for 
individual gain.  Id.  In September 2019, RBCK asked EVO to 
remove the post-termination non-solicitation provision, but EVO 
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declined.  Id.  In October 2019, RBCK agreed to an asset-purchase 
agreement with RB and Fullsteam.  Id.  Fullsteam owns RB and is a 
direct competitor to EVO.  Id.  RBCK terminated the referral 
agreement in a letter to EVO on December 11, 2019.  Id.  By May 
2020, EVO lost twenty percent of their pool and spa merchants 
referred by RBCK as customers.  Id. 

In weighing the Defendants’ motion to remove the 
injunction, the Court first looked to whether EVO’s list of customers 
was considered confidential under the referral agreement.  Id. at *2.  
Generally, a contract must be construed “in accordance with the 
parties’ intent” and that intent is best substantiated by the terms of 
the written agreement.  Id. (citing MHR Cap. Partners LP v. 
Presstek, Inc., 12 N.Y.3d 640, 645 (N.Y. 2009); Greenfield v. 
Phillies Recs., Inc., 98 N.Y.2d 562, 569 (N.Y. 2002)).  A clear, 
unequivocal contract must be read according to its plain meaning 
and a court should not intervene by adding or removing parts of the 
agreement.  Id. (citing Greenfield, 98 NY2d at 569; Reiss v. Fin. 
Performance Corp., 97 N.Y.2d 195, 199 (N.Y. 2001)).  In the instant 
action, there was explicit language within the agreement that 
protected the confidentiality of “the list of persons constituting 
Referred Merchants.”  Id.  Additionally, the non-solicitation 
provision was equally unambiguous.  Id.  Thus, the Court 
determined that the list of referred customers is confidential 
information under the agreement.  Id. 

The Court then turned to whether the non-solicitation 
provision was enforceable.  Id.  The Court evaluated the differences 
between restrictive covenants in employment contracts versus those 
in regular business or commercial contracts.  Id.  Typically, 
employment contracts with restrictive covenants “are subject to a 
more exacting scrutiny” than ordinary business contracts.  Id.  
(citing Mathias v. Jacobs, 167 F. Supp. 2d 606, 611 (S.D.N.Y. 
2001)).  The Court explained that employers tend to be in superior 
positions of bargaining power in relation to their employees, while 
commercial transactions between normal businesses are likely to be 
negotiating on a more even playing field.  Id. (citing Mathias, 167 
F. Supp. 2d at 610).   

Specifically, restrictive covenants in commercial contracts 
“are routinely enforced because the buyer has . . . bargained for the 
good will of the seller’s customers.”  Id. (citing Mathias, 167 F. 
Supp. 2d at 610–11).  Thus, where the seller of a business supported 
a competing enterprise and attracted back its former customers, the 
“buyer would not receive the full benefit of its bargain.”  Id. (citing 
Mathias, 167 F. Supp. 2d at 611).  In the case at bar, the referral 
agreement between EVO Merchant and RBCK is more of a 
commercial rather than an employment contract.  Id. at *3.  EVO 
bargained for the good will of its referred customers in exchange for 
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a fee under the terms of the agreement.  Id.  The Court reasoned that 
if it were to find the non-solicitation provision unenforceable, EVO 
would be deprived “of the benefit of its bargain.”  Id.  Accordingly, 
the Court found the non-solicitation provision was “a reasonable 
restriction” to safeguard EVO’s interests and enforceable under the 
contract.  Id. 

As lifting the temporary injunction could lead to the 
“irreparable harm” for EVO, the Court denied the Defendants’ 
motion to modify the preliminary injunction.  Id. at *1. 
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Chadha v. Wahedna  
 

652818/2020, 2021 WL 2232526 (N.Y. Sup. Ct. 2021) 
 

Kimberly Lee 
 

Staff Member 
 
 Plaintiff Nilish Chadha (“Chadha”) commenced an action 
against Wahed Inc. (“Wahed”) and Junaid Wahedna (“Wahedna”) 
(collectively, “Defendants”) in New York County.  Chadha v. 
Wahedna, 652818/2020, 2021 WL 2232526, at *1 (N.Y. Sup. Ct. 
2021).  Chadha sought to recover damages for fraud, breach of 
fiduciary duty, and misappropriation of one or more corporate 
opportunities, among others.  Id.  Defendants moved to dismiss the 
Amended Complaint on the grounds that Chadha’s claims were 
barred by a release.  Id. at *2.  On May 27, 2021, the Court held head 
oral arguments on Defendants’ pre-answer motion to dismiss the 
Amended Company.  Id. at *1.  On June 2, 2021, the Court granted 
Defendants’ motion and the Amended Complaint was dismissed.  
Id.  
 Wahed is a Delaware corporation authorized to conduct 
business in New York.  Id.  It is a financial technology and services 
company that offers investment opportunities compliant with 
Islamic law.  Id.  Chadha is the co-founder of Wahed, the former 
Chief Operating Officer, a former board member, and a shareholder 
of the company.  Id.  Wahedna is the controlling shareholder, a 
director, and CEO of Wahed.  From October 2016 to January 2017, 
Chadha entered three separate Common Stock Repurchase 
Agreements (“CSRAs”) with Wahed to sell his company shares.  Id.  
In the first agreement, which took place on October 14, 2016, 
Chadha agreed to sell Wahed 28 shares for $49,400.  Id.  In the 
second agreement, which took place on November 2, 2016, Chadha 
agreed to sell 300 shares to Wahed for $399,900.  Id.  Finally, on 
January 16, 2017, Chadha sold the last of his 192 shares for 
$200,000.  Id.  After the CSRAs were executed, Chadha and Wahed 
entered into a Settlement Agreement and Release where Chadha 
agreed to release Wahed from “any and all 
actions . . . whatsoever . . . known or unknown . . . from the 
beginning of time to the date hereof.”  Id. at *1-2.   

Chadha alleged that Defendants surreptitiously purchased 
Chadha’s 530 shares through alleged fraud and failure to disclose 
higher share prices that were being negotiated with third-party 
investors to buy out Chadha’s shares at a lower price.  Id. at *1.  
Defendants argued that the release encompasses all of Chadha’s 
claims.  Id. at *2. 
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 Generally, a valid release constitutes a complete bar to an 
action on a claim that is the subject of the release.  Id.  To invalidate 
a release, the defendant has the initial burden of providing an 
executed release.  Id.  After the defendant satisfies its burden, the 
burden shifts to the plaintiff to establish that the release is invalid 
because of traditional contract defenses such as duress, illegality, 
fraud, or mutual mistake.  Id.  However, to invalidate a release for 
fraud, the plaintiff must “identify a separate fraud from the subject 
of the release.”  Id.  If the fraud described in the complaint falls 
within the scope of the release, then fraud will not nullify the release.  
Id.  The existence of a fiduciary relationship does not alter this 
analysis.  Id. (citing Centro Empresarial Cempresa S.A. v. America 
Movil, S.A.B. de C.V., 952 N.E.2d 995 (N.Y. 2011)). 
 Here, the Court dismissed Chadha’s claim because he did not 
allege a fraud separate from the subject of the release.  Id. at *3.  The 
release covers “any and all claims [ ] the Investor Released Parties 
ever had, now have, or may have against the Company Released 
Parties from the beginning of time to the date hereof.” Id. at *2 
(citing Settlement Agreement §1).  However, Chadha’s claim is that 
“Defendant allegedly concealed the existence of a future investment 
by a third-party that would have been favorable to the Company and 
presumably increased the value of Plaintiff’s stock and that 
Defendant falsely represented that the Company was in financial 
trouble.”  Id. at *3.  The Court held that there was not a fraud 
separate from the broad cover of the release.  Id.  Therefore, the 
Amended Complaint was dismissed and Defendants’ motion was 
granted.  Id.  
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Inter-Governmental Philatelic Corp. v. Aspen Am. Ins. Co. 
 

514795/17, 2021 WL 3085824, (N.Y. Sup. Ct. 2021). 
 

Chloe Lucatuorto 
 

Staff Member 
 

 Plaintiffs Inter-Governmental Philatelic Corporation 
(“IGPC”) and Ideal Stamp Corporation (“IDEAL”) (collectively, 
“Plaintiffs”) commenced an action against Defendant Aspen 
American Insurance Company, Fine Art and Collectibles 
Enterprises (“FACE”) on July 31, 2017.  See generally Compl. 
(NYSCEF No. 2).  Plaintiffs later amended their Complaint to 
include 718 Insurance Agency, Inc., (“718 Insurance”) and 
Yechezkel Klein (“Klein”) as Defendants.  See generally Second 
Amended Compl. (NYSCEF No. 8).  The asserted causes of action 
were breach of contract, reformation of contract with enforcement 
as reformed, and negligence.  Id. at ¶¶ 3–5.  Pursuant to CPLR 
§ 3212, Defendants moved for summary judgment, and Plaintiffs 
opposed those motions.  Inter-Governmental Philatelic Corp. v. 
Aspen Am. Ins. Co., 514795/17, 2021 WL 3085824, at *1 (N.Y. Sup. 
Ct. 2021).  
 This lawsuit pertains to an insurance agreement Plaintiffs 
sought to obtain with Defendants in 2014.  Id.  IGPC and IDEAL 
are two entities whose business relates to stamps.  Id.  Despite being 
separate businesses, they have many similarities in that they share 
an office space, numerous employees, and owners.  Id.  718 
Insurance and FACE are both insurance brokers, and Klein is the 
agent who worked with Plaintiffs in filling out their insurance 
application.  Id.  When the insurance application was completed it 
included both IGPC and IDEAL, but the policy that resulted only 
named IGPC as an insured.  Id.  In 2016, after discovering an entire 
cabinet of stamps was missing, Plaintiffs submitted a claim to 
FACE.  Id.  FACE denied coverage on two grounds: (1) IDEAL, the 
owner of the missing stamps, was not named on the policy; and 
(2) “the stamps were lost due to a mysterious disappearance,” which 
was not covered by the policy.  Id.  
 The first issue the Court dealt with was whether the 
insurance contract could be reformed to add IDEAL to the policy.  
See id. at *2.  When a contract is based upon a mutual mistake 
between parties, it is appropriate to later reform the contract.  Id.  
(citing Snell v. Ins. Co., 98 U.S. 85, 88 (1878)).  A mutual mistake 
occurs when “the same erroneous belief” is shared by both parties, 
and when “their acts do not in fact accomplish their mutual intent.”  
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Id.  (quoting Healy v. Rich Prods. Corp., 981 F.2d 68, 73 (2d Cir. 
1992)).  

Here, the documentation between Plaintiffs and Defendants 
indicated the intent to seek a policy for IGPC and for IDEAL, as it 
listed both Plaintiffs.  Id.  However, the policy created by FACE 
only listed IGPC; there was confusion by Defendants about the 
companies being two separate entities, due to their many 
similarities.  See id.  The Court held that the combination of the 
Defendant’s conflation of the status of the companies and the 
Plaintiff’s inclusion of both IGPC and IDEAL on the application 
indicated there was a mutual mistake.  Id. at *3.  Thus, the Court 
deemed it appropriate to reform the insurance contract to include 
IDEAL and granted the motion for reformation.  Id.   
 The second issue the Court dealt with was whether it was 
proper for FACE to deny coverage of the missing stamps based on 
the event being a “mysterious disappearance.”  Id.  Though this 
exclusion was explicitly stated in the policy, these “mysterious 
disappearance” exclusions have been deemed to not apply to loss 
resulting from theft.  Id.  Thus, the inquiry into whether it was proper 
for FACE to deny coverage turns on the unsettled points within the 
law of what satisfies the “physical evidence” requirement to prove 
theft, and whether the term itself is ambiguous.  See id. at *3.  There 
is not a well-settled demarcation as to what constitutes the required 
physical evidence.  See id. at *3–4.  While some courts have posited 
testimonial evidence is sufficient, others asserted that alone is not 
enough, and the requirement necessitates a showing of a document 
or some other substance to prove theft.  Id.   

Stemming from this inquiry is the related question of 
whether the physical evidence requirement can ever be satisfied by 
intangible evidence.  See id. at *5.  In answering this question, some 
courts have noted a distinction between when the alleged stolen 
items are large and when they are small.  Id. at *4–5.  The court in 
WestCom v. Greater N.Y. Mut. Ins. Co. held the physical evidence 
requirement was not satisfied in a case that involved missing 
interface cards.  Id. at *5  (citing 41 A.D.3d 224, 227 (N.Y. App. 
Div. 2007)).  In coming to this conclusion, the Court distinguished 
small items, which could easily be misplaced, from large items, for 
which the very nature of them being missing created a “sufficient 
inference of theft to withstand summary judgment.”  Id.  (quoting 
WestCom, 41 A.D.3d at 227).   

In noting this distinction, this Court found the applicability 
of the “mysterious disappearance” exclusion to small items but not 
to large items to be “compelling.”  Id.  Overall, the Court held the 
physical evidence requirement for proving theft could be satisfied 
by the very nature of large items disappearing.  Id. at *6.  Moreover, 
the Court deemed the missing cabinet of stamps to be a large enough 
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item to be encapsulated by this rule.  Id.  The Court rested this 
conclusion on the fact multiple people were needed to move the 
cabinet, and therefore distinguished it from a chattel that could more 
easily go missing.  Id.  Therefore, questions of fact remain as to 
whether the cabinet of stamps was stolen.  Id.  As such, the Court 
denied the Defendants’ motions for summary judgment.  Id. 
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In re Renren, Inc. 

653594/2018, 2021 WL 2099327 (N.Y. Sup. Ct. 2021) 

Joseph Mottola 

Staff Member 

On July 19, 2018, Heng Ren Silk Road Investments LLC and 
Oasis Investments II Master Fund Ltd. (“Plaintiffs”) commenced a 
shareholders’ derivative action on behalf of Renren, Inc. (“Renren”) 
against Renren’s chief executive officer Joseph Chen (“Chen”) and 
director David Chao (“Chao”) (“Defendants”).  See Compl. at ¶¶ 1, 
21, 22 (NYSCEF No. 2).  Plaintiffs alleged that Defendants 
breached their fiduciary duties to investors by engaging in a self-
dealing scheme to strip Renren of its assets, including 22 million 
shares of Social Finance, Inc. (“SoFi”), through a fraudulent spin-
off transaction.  Id. at ¶¶ 8–10, 17.   

Renren is a social media platform that has been referred to 
as the “Facebook of China.”  Id. at ¶ 3.  After raising over $777 
million in its 2011 initial public offering, the market price of shares 
in Renren “plummeted,” leading to a significant loss in value.  Id. at 
¶ 2; see also Renren, Inc., Annual Report (Form 20-F) 50, 149 (Apr. 
27, 2021).  The complaint alleged that Chen responded to this 
financial tumult by pouring Renren’s IPO capital into equities and 
investment funds, turning Renren into a “de facto venture capital 
fund.”  Compl. at ¶¶ 3, 5.  In 2012, Renren invested $242 million in 
SoFi, a fintech startup in which Chen was allegedly “heavily 
involved.”  Id. at ¶ 4.  While Renren suffered significant operating 
losses during this period and its stock traded at a depressed price, 
Renren’s public investors were unaware of the “significant potential 
upside” of Renren’s investments.  Id. at ¶¶ 5–6.  Plaintiffs claimed 
that Chen viewed the disparity between Renren’s market price and 
the value of its investments as an opportunity to enrich himself by 
taking Renren private.  Id. at ¶¶ 6–7.  In 2015, Chen allegedly 
contemplated buying out existing shareholders with a “low ball” 
offer that sparked outrage among shareholders and ultimately failed 
to materialize.  Id. at ¶ 7.  Plaintiffs alleged that Chen, undeterred by 
the failed buy-out, devised a scheme to strip Renren of its 
investments and enrich himself through a purportedly fraudulent 
spin-off transaction.  Id. at ¶ 8.   

Chen formed a subsidiary company, Oak Pacific Investment 
(“OPI”), as a holding company for Renren’s assets.  Id. at ¶ 9.  Chen 
allegedly transferred to OPI over $1 billion of Renren’s long-term 
investments, including over $560 million in shares of SoFi, to OPI 
in exchange for $25 million and a “sham” $90 million promissory 



Commercial Division Online Law Report 
 

 74 

note.  Id. at ¶¶ 10, 11, 14.  The complaint further alleged that OPI 
was then spun-off through a private offering that excluded Plaintiffs 
and other minority stakeholders from obtaining a stake in OPI, while 
Defendants and other majority shareholders obtained substantial 
ownership interests in OPI.  Id. at ¶ 9–10.  Plaintiffs and other 
shareholders unable to participate in the private offering received a 
proportionate dividend based on a gross undervaluation of OPI’s 
assets.  Id. at ¶¶ 10–15.   

In the complaint, Plaintiffs alleged that Defendants 
artificially lowered OPI’s value to decrease the dividend payable to 
shareholders by improperly deducting OPI’s post-transfer liabilities 
and valuing equities at “indefensibly” below-market rates.  Id. at ¶ 
15.  In an amended complaint, Plaintiffs elaborated on Defendant’s 
alleged improper valuation, claiming that Defendants valued the 
SoFi shares transferred to OPI at between $269 million and $328 
million, while the true value of the shares at the time of transfer was 
at least $560 million.  See Amend. Compl. ¶¶ 13–14 (NYSCEF No. 
53).  Plaintiffs later amended the complaint to name additional 
defendants including OPI, SoFi, and SoftBank Group Capital Limit, 
with Plaintiff claiming that both SoFi and SoftBank received 
fraudulent conveyances of SoFi stock from OPI during the pendency 
of this suit.  See Amended Compl ¶¶ 31, 33, 34 (NYSCEF No. 405).   

On May 10, 2019, Chen filed a motion to dismiss pursuant 
to CPLR § 3211(a)(8), claiming that New York lacked personal 
jurisdiction because he is a resident of China, has insufficient 
contacts with New York, and was not properly served in accordance 
with Chinese law.  See Mem. of Law in Supp. Of Mot. to Dismiss 
2, 8–9 (“Chen’s Motion”) (NYSCEF No. 112).  On May 20, 2020, 
the Court denied Chen’s Motion, holding that service was proper 
pursuant to CPLR § 308(5) and that Plaintiffs established grounds 
for personal jurisdiction by showing that Chen was a “primary 
actor” with respect to Renren’s business in New York.  See Renren, 
Inc. v. XXX,  2020 WL 2564684, at *16–18 (N.Y. Sup. Ct. 2020), 
aff’d sub nom. Matter of Renren, Inc., 140 N.Y.S.3d 701 (N.Y. App. 
Div. 2021).  Chen’s appeal of this ruling was subsequently denied 
by the First Department.  See generally In re Renren, Inc., 192 
A.D.3d 539 (N.Y. App. Div. 2021).   

On April 16, 2021, Plaintiffs filed an order to show cause for 
a preliminary injunction restraining Defendants from disposing of 
assets transferred from Renren to OPI or, alternatively, a 
prejudgment attachment.  See Order to Show Cause 1–2 (NYSCEF 
No. 443).  Plaintiffs further requested leave to supplement the record 
alleging that Chen lives in Arizona and made misrepresentations to 
the Courts when he asserted in his previous motion to dismiss that 
he lives in China.  See In re Renren, Inc., No. 653594/2018, 2021 
WL 2099327 at *1 (N.Y. Sup. Ct. 2021).  Defendants’ motion in 
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opposition to the order to show cause argued, among other things, 
that Plaintiffs failed to sufficiently establish the elements of a 
fraudulent conveyance and proffered a valuation expert stating that 
the SoFi shares transferred from Renren to OPI were accurately 
valued.  See Mot. in Opp. of Order to Show Cause 1, 17 (NYSCEF 
No. 447).   

The Court granted Plaintiffs leave to supplement the record 
regarding Chen’s alleged misrepresentations.  See In re Renren, 
2021 WL 2099327, at *1.  The Court denied Plaintiffs’ order to 
show cause for a preliminary injunction as “essentially moot,” but 
granted Plaintiffs’ order to show cause for an attachment “because 
it goes to the root” of Defendants’ alleged improper transfer of 
Renren’s assets.  Id.  The Court found that Plaintiffs’ present failure 
to prove all of the elements of fraudulent conveyance was 
inconsequential in an action alleging a breach of fiduciary duty.  Id.  
The Court stated that Defendants’ proffered valuation expert was 
“irrelevant” because discovery was incomplete, Plaintiffs were 
unable to file a reply to the order to show cause, and neither the 
Court nor the Plaintiffs could determine whether the valuation was 
“complete, accurate or fair.”  Id. at *2.   

The Court suggested that the Defendant’s transfer of 
Renren’s assets to OPI was, as Plaintiffs contended, “without 
legitimate corporate purpose” in light of OPI’s sale of SoFi shares 
shortly after the spin-off and for the Defendants’ benefit.  Id.  In 
granting attachment, the Court stated that Defendants’ transfer of 
OPI’s assets during the pendency of litigation raised credible 
concerns that assets would be concealed to “frustrate future 
judgments.”  Id. at *2.   
  



Commercial Division Online Law Report 
 

 76 

Mangia Rest. Corp. v. Utica First Ins. Co. 
 

72 Misc. 3d 408 (N.Y. Sup. Ct. 2021) 
 

Matthew Pate 
 

Staff Member 
 
 The Plaintiff, Mangia Restaurant Corporation (“Plaintiff”), 
sued the Defendant, Utica First Insurance Company (“Defendant”) 
on August 17, 2020 for breach of contract, seeking a “declaration 
that defendant was responsible for plaintiff’s loss of income as a 
result of the effects of the COVID-19 virus, and various executive 
orders . . .”  Mangia Rest. Corp. v. Utica First Ins. Co., 72 Misc. 3d 
408, 409 (N.Y. Sup. Ct. 2021).  Defendant moved for summary 
judgment to dismiss the Complaint and for declaration that 
Defendant had no duty to provide coverage “for such a claim.”  Id. 
at 409-10.  Judge Margeurite A. Grays of the Queens County 
Supreme Court dismissed the Plaintiff’s case and held that 
Defendant had “no duty to provide insurance coverage to plaintiff, 
for its COVID-19 virus related loss . . . ” on March 30, 2021.  Id. at 
417.   
 The parties entered into an insurance contract for the 
effective period of December 16, 2019 through December 16, 2020.  
Id. at 409.  The relevant portion of the insurance contract stated that 
the policy covers lost income “when ‘business is necessarily 
interrupted by loss or damage to real or personal property caused by 
a peril covered during the policy period.’”  Id. at 413.  The policy 
explicitly excluded losses “‘caused by order of any civil authority,’ 
and . . . loss[es] caused by, resulting from, or relating to any virus, 
bacterium, or other microorganism . . . .”  Id. at 413-14.  This case 
presented an issue of whether the Plaintiff was entitled to recovery 
of business losses as a result of the COVID-19 Pandemic.  
 First, the Court held that this motion to dismiss could be 
treated as a motion for summary judgment.  Id. at 411.  In choosing 
to treat this motion as one for summary judgment, the Court  noted 
that actions seeking declaratory relief have been converted to 
summary judgment motions where they rest “entirely upon the 
construction and interpretation of an unambiguous contractual 
provision.”  Id. at 410 (collecting cases) (internal quotation marks 
omitted).  The Court also indicated that this case was like Serrano 
v. County of Suffolk, where the court treated the motion as one for 
summary judgment because the plaintiff’s papers stated they were 
in opposition to a motion for summary judgment and both parties 
were using actual evidence.  Id.  at 410-11 (quoting Serrano v. 
County of Suffolk,188 A.D. 3d 938, 939 (N.Y. App. Div. 2020)).  
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The Court thus treated the motion as one for summary judgment.  Id. 
at 411. 
 Next, after citing numerous rules and standards for summary 
judgment, the Court turned to the issue of whether the insurance 
policy was ambiguous and held that it was not.  Id. at 411-13.  The 
Court reasoned that the contract language excluding losses relating 
to orders by civil authorities or due to viruses was “clear and 
unambiguous in [the contract’s] wording.”  Id.  at 413-14.  
Furthermore, the Court stated that Plaintiff’s “mere assertion . . . that 
[the] contract language means something different to [it] . . . is not . 
. . enough to raise a triable issue of fact.”  Id.  at 414 (quoting Cohen 
& Slamowitz, LLP v Zurich Am. Ins. Co., 168 A.D. 3d 905, 906 
(N.Y. App. Div. 2019) (internal quotation marks omitted)).  The 
Court rejected Plaintiff’s claim that it suffered actual damage 
because the virus germs settled on the fixtures and food at the 
restaurant, stating that this did not qualify as “direct physical 
damage or loss.”  Id.  at 415.  The Court also rejected the Plaintiff’s 
claim that COVID-10 “entered its premises” because there was no 
proof, and even with proof, that claim would not establish the 
“direct, physical loss or damage required to trigger the policy 
coverage, because such presence can be eliminated by ‘routine 
cleaning and disinfecting.’”  Id.  (quoting Tappo of Buffalo, LLC v 
Erie Ins. Co., 2020 WL 7867553 (W.D.N.Y. 2020)).  
 The Court then turned to the issue regarding the executive 
orders.  In rejecting this claim, the Court stated that the executive 
orders did not prohibit access to Plaintiff’s premises because a 
“limitation of use is not the equivalent of a ‘prohibition of access.’”  
Id.  at 416.  The Court also rejected Plaintiff’s argument “that the 
risk of COVID-19 being physically present in neighboring 
properties” led to prohibiting access to Plaintiff’s property because 
no such allegation was included in the complaint.  Id.  The Court 
thus stated that “defendant ha[d] conclusively established defenses 
to Plaintiff’s claims as a matter of law.”  Id.  The Court ordered that 
the Defendant’s motion for declaratory relief was granted and that 
Defendant “ha[d] no duty to provide insurance coverage to 
[P]laintiff[] for its COVID-19 virus related loss.”  Id.  at 417. 
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N.Y. Bus Operators Comp. Tr. v. Am. Home Assur. Co. 
 

613776/2020, 144 N.Y.S.3d 820 (N.Y. Sup. Ct. 2021) 
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Staff Member 
 

New York Bus Operators Compensation Trust 
(“NYBOCT”) brought this action against American Home 
Assurance Company (“AIG”) in 2020 for breach of contract.  N.Y. 
Bus Operators Comp. Tr. v Am. Home Assur. Co., 144 N.Y.S.3d 
820, 822–23 (NY. Sup. Ct. 2021).  NYBOCT is a self-insurer “for 
workers' compensation claims of the employees of the member 
companies of NYBOCT.” Compl. ¶ 4 (NYSCEF No. 1); N.Y. Bus, 
144 N.Y.S.3d at 822.  NYBOCT’s primary function was to “provide 
self-insurance” to school and charter bus companies for “their 
statutory workers’ compensation” claims.  N.Y. Bus, 144 N.Y.S.3d 
at 822.  To alleviate some of the liability, in terms of their insurance 
policy, NYBOCT obtained an “excess-of-loss insurance policy” 
from AIG.  Id.  NYBOCT’s “excess-of-loss insurance policy” from 
AIG were for claims for of over $150,000.  Id.  The terms of the 
policy, required NYBOCT to give “prompt written notice” to AIG 
of claims in which “‘there will be a disability of more than one 
year.’”  Id. (internal citations omitted).  NYBOCT retained “third-
party claim administrators to adjust and manage” workers’ 
compensation claims and to coordinate with AIG.  Id. at 822–23. 

NYBOCT alleged that AIG breached their policy agreement 
when they refused to cover the claim for a driver in one of their 
member companies, Dolores Guerra-Henrich.  Id.  AIG then moved 
to dismiss NYBOCT’s complaint as time-barred and NYBOCT 
cross-moved for summary judgment.  Id. at 822.  First, the Court 
stated that NYBOCT’s cross motion was “procedurally improper” 
because it was prior to the answer and thus, denied the cross motion.  
Id. at 823–24.  Second, the Court granted AIG’s motion to dismiss 
because NYBOCT’s breach of contract claims were outside the six-
year statute of limitations to bring an action pursuant to Section 
213(2) of New York's Civil Practice Law and Rules, (“N.Y. CPLR 
§ 213(2)”).  Id. at 824, 826. 

Dolores Guerra-Henrich was a bus driver for one the 
“Trust’s member [bus] companies”.  Id. at 823.  In 1999, Guerra-
Henrich sustained a work-related neck and back injury that 
ultimately required surgery in 2005.  Id.  Guerra-Henrich’s 1999 
work injury, which required surgery in 2005, was sustained for 
longer than a year in 2006, and her payout exceed $150,000 in 2007 
and ultimately triggered the excess of loss policy that NYBOCT 
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obtained with AIG.  Id.  The third-party claims administrator, 
Network Adjusters, Inc., originally managed Guerra-Henrich’s 
claim, but in 2006 the claim was transferred to Risk Management 
Planning Group, Inc., (“RMPG”).  Id.  Neither RMPG, nor Network 
Adjusters, Inc. reported the claim during the time in which they 
managed it.  Id.  Guerra-Henrich’s claim was not reported to AIG 
until 2012, six years later, when her claim was transferred to another 
third-party claim’s administrator, Gallagher Basset Services, Inc., 
(“GBS”).  Id.  AIG refused coverage on the basis that it had been 
twelve years since Guerra-Henrich’s original injury in 1999.  Id.  
AIG explained that GBS’s report, twelve years later, was not the 
“prompt written notice” in which the policy required, and AIG was 
entitled to refuse coverage pursuant to the policy.  Id. at 822–23. 

NYBOCT first became aware that Guerra-Henrich’s claim 
was denied in August of 2016 and brought the action for breach of 
contract against AIG in 2020.  Id. at 823.  NYBOCT also brought 
an action against GBS, in 2017, for not reporting the claim to AIG 
promptly, which ultimately caused AIG’s denial of reinsurance 
coverage for that claim.  Id.  The Court reasoned that because the 
alleged breach of contract claim occurred in 2012, it fell outside of 
the six-year statute of limitations set forth in N.Y. CPLR § 213(2) 
and was time barred.  Id. at 824, 826. 

The Court explained that the alleged breach of contract 
occurred in 2012, when AIG first denied the coverage, and this 
denial of coverage is what started the clock on the statute of 
limitations.  Id. at 824.  “In the context of insurance contracts, a 
‘breach’ does not occur until an insured party makes a demand upon 
the insurer and the insurer refuses to pay.” Id. (citing Cont’l Cas. 
Co. v. Stronghold Ins. Co., Ltd., 866 F. Supp. 143, 145 (S.D.N.Y 
1994), aff’d, 77 F.3d 16 (2nd Cir. 1996)).  NYBOCT, however, 
defended bringing the action under the continued wrong doctrine, 
explaining that despite the initial breach happening outside of the 
six-year statute of limitations, the contract provided for continued 
performance.  N.Y. Bus, 144 N.Y.S.3d at 824–25.  Here, NYBOCT 
contends that AIG had a “continuing duty to pay any claims incurred 
by NYBOCT, on behalf of Ms. Guerra-Henrich.”  Opposition to 
Motion to Dismiss, p. 11 (NYSCEF No. 37).  Further, NYBOCT 
reasoned that because AIG’s denial of coverage to pay this claim 
extended over eight years, it was a continued breach under the 
continued wrong doctrine, which characterized the denial of 
coverage as a connected “series of continuing wrongs” which would 
then “toll the statute of limitations.”  N.Y. Bus, 144 N.Y.S.3d at 824.  
The Court, however, rejected NYBOCT’s explanation that AIG’s 
denial of coverage could be classified under the continuing wrong 
doctrine, “the Trust's allegations amount only to claims of 
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continuing damages arising from the Defendant's denial of coverage 
on May 18, 2012, and not to continuing breaches.”  Id. at 825.   

The Court explained that NYBOCT’s defense is the wrong 
application of the continued wrong doctrine, as the doctrine focuses 
on continued acts not continued effects of a singular act.  Id.  (citing 
Sanchez de Hernandez v. Bank of Nova Scotia, 2009 WL 7231229 
at *4, (N.Y. Sup. Ct. 2009)).  The doctrine only applies to continued 
wrongful acts, not continued harm arising from a single wrongful 
act.  Id.  The Court characterized AIG’s claim denial as the breach 
of contract, a single wrongful act.  Id.  Further, AIG’s continued 
denial of coverage (the lack of contemplated ongoing performance) 
were simply the downstream effects of that singular act.  Id.  
Therefore, the breach that NYBOCT alleged was a singular act, not 
a series of wrongful acts, and was consequently “insufficient to 
invoke the continuing wrong doctrine.”  Id. 

The insurance policy between NYBOCT and AIG was an 
excess of loss insurance policy, which is a type of reinsurance in 
which an “insurance company (the cedent) cedes to others part or all 
of certain insurance risks it has assumed.”  Id.  A reinsurance policy 
is a contract of indemnity, rather than liability.  Id.  When a contract 
is one of indemnity, and not of liability, the reinsurers are not 
required to pay “until the cedent has first paid the loss or expense.”  
Id.  The Court explains that under either characterization of contract 
(liability or indemnification) that the NYBOCT possessed with 
AIG, did not fundamentally transform how CPLR 213(2) effected 
how the clock started to run on a breach of contract, and the claim 
would still be time-barred.  Id. at 826.  Further, the Court concretely 
stated that the type of reinsurance contract that NYBOCT held with 
AIG was in fact an indemnification contract, rather than a contract 
of liability.  Id.  

NYBOCT argued that their claim should not be time barred 
because AIG did not comply with New York Insurance Law 
§ 3420(d)(2).  Id.  NYBOCT stated that AIG denied coverage by 
sending notice of the denial “unreasonably delayed,” by not sending 
it directly to NYBOCT, and by not following § 3420(d)(2).  Id. at 
825-826.  The Court rejected this argument and explained that 
§ 3420(d)(2) only applies to contracts of liability, which as the Court 
had clarified earlier, was not the type of contract that NYBOCT 
possessed with AIG; rather, it was an indemnification contract.  Id. 
at 826.  The Court again refused NYBOCT’s explanation that this 
action was not time barred, granted AIG’s motion to dismiss, and 
denied NYBOCT’s motion for summary judgment.  Id. 
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Mac Parent LLC v N. Am. Elite Ins. Co. 
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 The Plaintiff, Mac Parent LLC (“Mac Parent”), owned or 
operated chain restaurants in 28 states.  Mac Parent LLC v N. Am. 
Elite Ins. Co., 2021 WL 1182463, at *2 (N.Y. Sup. Ct. 2021).  The 
Defendant, North American Elite Insurance Company (“NAE”), 
was an insurer.  Id. at *1.  Mac Parent sought a declaration that its 
restaurants were covered under the all-risk commercial insurance 
policy it held through NAE.  Id.  NAE moved to dismiss the 
complaint for lack of proper service and because there was a prior 
pendent action in Supreme Court in New York County between the 
same parties regarding the same dispute, pursuant to CPLR § 
3211(a) (4) and (8).  Id. at *2.  Alternatively, NAE sought to transfer 
venue to New York County under CPLR § 511.  Id.  The Court did 
not reach the issue of transfer because it decided to dismiss pursuant 
to CPLR § 3211(a)(4).  Id. at *5. 
 Mac Parent was a Delaware limited liability company with 
its principal place of business in Denver, Colorado.  Id. at *1.  Mac 
Parent owned a restaurant in Albany County which “has been closed 
for some time.”  Id.  Mac Parent purchased an all-risk commercial 
insurance policy from NAE, which provided coverage from April 
17, 2019 to June 1, 2020.  Id.  After Mac Parent submitted a claim 
for business interruption coverage due to COVID-19 related state 
shutdown orders, NAE communicated to Mac Parent that coverage 
was or would be denied.  Id.  After receiving this communication, 
Mac Parent joined other restaurant owners in suing NAE and “18 
other insurers in the courts of Illinois” on July 30, 2020.  Id.  
However, NAE moved to dismiss the claims as a violation of the 
forum selection clause in Mac Parent’s policy agreement, and Mac 
Parent “voluntarily dismissed NAE” on October 9, 2020.  Id. at *2. 

On October 12, 2020, NAE brought an action against Mac 
Parent in Supreme Court, New York County.  Id.  NAE sought “a 
declaration that NAE does not owe coverage to Mac Parent for 
losses arising out of government-mandated” restaurant closures as 
well as damages for breach of contract due to Mac Parent suing NAE 
in Illinois, in contravention of the insurance policy agreement.  Id.  
Mac Parent commenced the action before the court in Albany 
County.  Id.  Under CPLR § 511(b), NAE then served a demand on 
Mac Parent to transfer this action to New York County.  Id.  NAE 
moved for an order dismissing the action because of improper 



Commercial Division Online Law Report 
 

 82 

process of service and because of the pendent New York County 
action.  Id. 
 There were two questions before the Court: first, whether 
personal jurisdiction was obtained over the defendant NAE when 
the plaintiff first sent service by email and then later timely and 
properly re-served; and second, whether the action should be 
dismissed when there was another pending action in a different 
venue that was first-filed, first-served, and more comprehensive.  Id. 
at *3–4. 
 On the threshold issue of personal jurisdiction by proper 
service of process, the Court found that the proper and timely re-
service by Mac Parent under Insurance Law § 1212 cured any defect 
in the service by email on October 15, 2020.  Id. at *3.  Moreover, 
the Court noted that the New York Department of Financial Services 
acknowledged receipt of the service and mailed a duplicate to NAE.  
Id.  Because the re-service was proper and within the 120-day period 
required by CPLR § 306-b, and because NAE did not challenge the 
re-service, the Court found that personal jurisdiction was obtained 
and service was complete.  Id.  “[T]he branch of [the] motion 
seeking dismissal for lack of personal jurisdiction [was] denied.”  Id.  
 On the prior action pendency issue, the Court found that 
New York County action was the “first-filed, first-served, and more 
comprehensive action” under CPLR § 3211(a)(4).  Id.  CPLR 
§ 3211(a)(4) gives a court discretion to dismiss an action where 
“there is another action pending between the same parties for the 
same cause of action in a court of any state or the United States.”  
Id.  Dismissal is warranted “where there is a substantial identity of 
the parties and causes of action.”  Id. (internal citations omitted). 
 Here, there was a “complete identity of parties” and 
“substantial identity of issues” between the Albany and New York 
County actions.  Id.  The Court termed the two suits “essentially 
mirror images” of each other.  Id. 

New York courts follow the “first in time” rule, where the 
court which first takes jurisdiction is the court “in which the matter 
should be determined.”  Id.  However, certain circumstances “may 
warrant deviation” from the first in time rule, especially where the 
action is “vexatious, oppressive or instituted to obtain some unjust 
or inequitable advantage.”  Id.  A court will not “reward conduct 
where one party files an action preemptively after learning of the 
opposing parties’ intent to commence litigation.”  Id.  Where two 
actions are filed within a day of each other, the order of filing is not 
dispositive.  Id.  Therefore, the Court, “in exercising its broad 
discretion under CPLR 3211 (a) (4),” considered the connection of 
each action “to its respective forum.”  Id. at *4.  The earlier-filed 
action will not be considered preemptive where the forum in which 
it was brought was proper.  Id.   
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Here, the Court found that New York County was the 
“logical and proper” forum for the insurance coverage dispute 
because it was the county where the defendant NAE maintained its 
principal place of business and “substantial physical presence.”  Id.  
The only tie to Albany County, on the other hand, was Mac Parent’s 
“single closed restaurant,” one of 80 covered under the disputed 
insurance policy.  Id.  The Court also found that the New York 
County action was “somewhat” more comprehensive because it 
addressed the additional issue of NAE’s claim for damages based on 
the alleged breach by Mac Parent of the forum selection clause, as 
well as the sought-after relief concerning coverage under the policy.  
Id.  Ultimately, while the Court found that there was “some force” 
to Mac Parent’s contention that NAE improperly rushed to sue in 
New York County, it held that “NAE reasonably chose to see the 
dispute litigated in its home county, a proper and logical forum.”  Id.  

Because the New York County was first-filed, first-served, 
“somewhat more comprehensive” and not preemptively filed, the 
Court dismissed Mac Parent’s Albany action in favor of the New 
York County action.  Id.   

The Court denied the branch of defendant’s motion to 
dismiss pursuant to CPLR § 3211 (a) (8) for lack of personal 
jurisdiction.  Id. at 5. The Court granted the branch of defendant’s 
motion to dismiss under CPLR § 3211 (a) (4).  Id. 
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Plaintiff Cortlandt Street Recovery Corp (“Plaintiff”), as 
Trustee, commenced an action seeking enforcement of a judgment 
against Defendants David Bonderman, James Coulter, Martin 
Halusa, John Megrue, Giancarlo Aliberti, Matthias Calice, twenty-
five private equity firms, and ninety-nine John and Jane Does 
(collectively “Defendants”).  See generally, Cortlandt St. Recovery 
Corp. v. Bonderman, 2021 WL 1202884, at *908 (N.Y. Sup. Ct. 
2021).  Plaintiff filed a motion seeking an order to seal redacted 
sections of its opposition memorandum of law (“Memorandum”) 
and over sixty deposition transcripts and documents that had been 
attached as exhibits to Plaintiff’s attorney’s opposition affirmation 
(“Affirmation”).  Id. at *909, 910.  Defendants filed a cross-motion 
seeking an order to seal six of the deposition transcripts, taken from 
employees of two defendant equity firms and attached as exhibits to 
the same Affirmation.  Id. at *909, 911. 

When Plaintiff initially filed their Memorandum and 
Affirmation, it uploaded placeholder pages onto NYSCEF instead 
of the documents it would later move to seal.  Id. at *910.  In 
admitting that not all the exhibits would likely be necessary to seal, 
Plaintiff requested a sealing order for an unspecified amount of time 
so that it could conduct a review.  Id.  Soon after this request, 
Plaintiff began filing unredacted versions of the exhibits on 
NYSCEF but did not give any updates on the progress of its review.  
Id. 

The Court first noted that it is widely presumed that the 
public should have access to court records.  Id. at *909.  For a court 
to justify an exception to this rule, a moving party must show there 
exists “compelling circumstances” for a restriction of public access.  
Id. (quoting Maxim, Inc. v. Feifer, 43 N.Y.S.3d 313 (N.Y. App. Div. 
2016)).  Generally, compelling circumstances may exist if the 
information’s disclosure could harm a party, would not serve any 
legitimate purpose, and nothing but sealing the record would 
provide the requisite protection to the threatened party.  Id. 

Specifically, for sealing of documents in commercial 
matters, the moving party must show that the material in question 
“contains trade secrets, confidential business information, or 
proprietary information.”  Id. at *910 (quoting Vergara v. Mission 
Cap. Advisors LLC,  133 N.Y.S.3d 243 (N.Y. App. Div. 2020)).  
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Materials of these types generally involve information that is closely 
protected, concerns future or current business plans or strategies, 
and would be advantageous to a competitor.  Id. 

Here, the Court first rejected Plaintiff’s motion, saying its 
claims were “vague and conclusory.”  Id.  Plaintiff failed to point to 
any particular documents, or how Plaintiff would be harmed from 
their disclosure.  Id.  Further, it was unclear to the Court what 
information within the documents was secret, confidential, or 
proprietary, as it was not self-evident from the documents 
themselves and several of the exhibits primarily concerned 
transactions from fifteen years earlier.  Id. at **910–11.  Finally, 
there was no indication that these documents had been closely 
guarded: one of the exhibits had been distributed to banks and rating 
agencies, and many of the documents had, at this point, been filed 
on NYSCEF.  Id. at *910. 

The Court next addressed Defendant’s cross-motion, again 
rejecting the party’s assertions as “conclusory” and insufficient to 
demonstrate the presence of compelling circumstances.  Id. at *911.  
Defendants argued that the deposition transcripts at issue should be 
sealed because they involved business operations, internal practices, 
and procedures of two defendant equity firms.  Id.  The Court found 
this argument insufficient, as there was no evidence that this 
information was proprietary, had been closely guarded, or would 
give competitors an unfair advantage.  Id.  The Court also noted that 
selective redaction or the sealing of attachments to depositions 
would be a viable alternative to denying public access to the 
documents entirely.  Id. at *912. 

To illustrate their reasoning, the Court pointed to three 
exhibits requested to be sealed by Defendants.  Id. at *911.  In the 
first, the testimony mostly concerned transactions before 2007, 
enough time having passed that the Court could not find any 
indication the information had been guarded or would, at this point, 
cause the Defendants harm.  Id. **911–12.  A second exhibit did not 
qualify for sealing, as it too concerned information from years ago 
and primarily discussed general industry knowledge.  Id. at *912.  A 
final exhibit was also rejected because the business operations and 
procedures discussed within did not go into any specific detail.  Id. 

Because the Court found that neither party had shown the 
existence of compelling circumstances, and thus both had failed to 
meet their burden, the Court denied both Plaintiff’s motion and 
Defendants’ cross-motion without prejudice to either party making 
another motion to seal.  Id.  The Court ordered that any exhibits or 
portion of Plaintiff’s Memorandum unfiled at the time of their 
decision and not subject to a motion to seal made within 45 days of 
their order, must be filed on NYSCEF within 45 days.  Id. 
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Howard Stein, Cathy Stein, and Jeremy Tark (together, 
“Plaintiffs”) commenced an action against United Wind, Inc. and 
Russel Tencer (together, “Defendants”) in the Suffolk County 
Supreme Court of New York following the December 31, 2019, 
maturity date when Defendants failed to repay their promissory 
notes.  Stein v. United Wind, Inc., 50095/2021, 2021 WL 479878, at 
*2 (N.Y. Sup. Ct. 2021).  Plaintiffs sued on six counts claiming 
breach of the subscription agreements, fraud in the inducement, 
fraudulent conveyances, conversion, unjust enrichment, and an 
accounting.  Id. at *1.  Defendants moved to dismiss the complaint.  
Id.  Eocycle Technologies and 18373510, Inc. (together, 
“Codefendants”) also moved for dismissal.   Id.  Codefendants 
contended that the forum selection clause in the promissory notes 
and subscription agreements are enforceable against Plaintiffs in the 
jurisdiction of Delaware per the note.  Id. at *2.  Plaintiffs claimed 
the forum selection clause was unenforceable and unreasonable 
against them because they did not sign the amended notes and do 
not have a substantial connection to Delaware.  Id.  Plaintiffs further 
contended that they were fraudulently induced into entering their 
contracts.  Id.  The Court granted Codefendants’ motions to dismiss 
the complaint on the grounds that the forum selection clause in the 
agreement was enforceable against Plaintiffs’ claims.  Id. at *3. 

Defendant, United Wind, was a Delaware corporation that 
worked in the wind-energy development and leasing sector.  Id. at 
*1.  Defendant, Russell Tencer was the CEO and president.  Id.  
Plaintiffs were individual investors in United Wind.  Id.  Plaintiffs, 
Howard and Cathy Stein, entered into a subscription agreement and 
purchased a convertible promissory note amounting to $75,000.  Id.  
Plaintiff, Jeremy Tark, invested $100,000 in United Wind, signing a 
subscription agreement and convertible promissory note.  Id.  Both 
agreements between Plaintiffs and Defendants included forum 
selection clauses that provided that Delaware would have exclusive 
jurisdiction should a dispute arise between the parties.  Id.  After 
Plaintiffs invested in United Wind, United Wind entered into a term 
sheet with Eocycle on September 11, 2018.  Id.  Eocycle provided 
United Wind a $100,000 secured loan with additional funding of 
$776,754 to 18373510, which purchased United Wind’s assets.  Id.  
On September 13, 2018, United Wind asked its noteholders to sign 
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and consent to the amended agreement, which Plaintiffs failed to do.  
Id.  United Wind entered into the asset agreement with 18373510 on 
October 5, 2018.  Id.  After the maturation of Plaintiffs’ promissory 
notes, United Wind failed to pay Plaintiffs and this action followed.  
Id.   

Plaintiffs argued that the forum selection clause was 
unenforceable because they did not sign the amended notes and they 
have no substantial connection to Delaware.  Id.  Plaintiffs 
additionally argued that the notes should nonetheless be repaid.  Id.  
The Court rejected Plaintiffs’ attempt to enforce selective parts of 
the agreement.  Id.  Rather, the Court declared that “[b]y signing the 
subscription agreements and performing under the notes, the 
Plaintiffs, who are sophisticated parties, clearly manifested their 
asset to the terms of the subscription agreements and notes.”  Id.  
The Court subsequently held that it was unnecessary for Plaintiffs 
to have signed every individual note to deem the entirety of the note 
enforceable. Id. at *2. 

The Court proceeded to explain Defendants’ and 
Codefendants’ motion were granted on the grounds that forum 
selection clauses are prima facie valid and enforceable. Id.  Further, 
the Court emphasized that forum selection clauses should not be 
invalidated “absent a strong showing that they are unreasonable, 
unjust, in contravention of public policy, invalid due to fraud or 
overreaching, or that a trial in the selected forum would be so 
gravely difficult that the opposing party would, for all practical 
purposes, be deprived of his day in court.”  Id.  The Court conveyed 
that general allegations of fraud in the inducement are insufficient 
to preclude enforcement of a forum selection clause.  Id.  Because 
Plaintiffs have failed to meet this standard, the Court deemed the 
forum selection clause enforceable.  Id.  Plaintiffs’ claimed that they 
were fraudulently induced, but failed to allege that the forum 
selection clause was procured by fraud.  Id.  Regardless, the fact that 
the subscription agreement’s plain language stated that the 
investment in United Wind was “speculative,” with a “high degree 
of risk,” and should only have been made by individuals who could 
afford a risk of total loss of investment, precluded plaintiffs’ 
allegations of inducement.  Id.  Lastly, the Court explained that 
public policy encourages enforcement of forum selection clauses 
and “supports a broad reading of those clauses.”  Id.  This forum 
selection clause included “any dispute arising in connection with the 
Note,” in which “the word ‘any’ is all-encompassing language,” 
which suggested that all parties believed that actions pertaining to 
the contractual relationship would be controlled by the forum-
selection clause.  Id.  Thus, the forum selection clause was 
enforceable and applicable to Plaintiffs’ claims against defendant.  
Accordingly, the Court granted all motions to dismiss.  Id. at *3. 
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Fifteenth and Fifth, LLC v. LG Park Slope, LLC 
 

652211/2020, 2021 WL 647527 (N.Y. Sup. Ct. 2021) 
 

Jessica Serviss 
 

Staff Member 
 

Plaintiff, Fifteenth and Fifth, LLC (“Seller”), brought suit 
against LG Park Slope (“Purchaser”), on June 3, 2020.  The 
complaint set forth alleged breach of contract, as well as sought 
declaratory judgment that the Seller is entitled to the down payment 
(“Down Payment”) paid pursuant to the contract.  See generally 
Compl. (NYSCEF Doc. No. 2.).  The Purchaser answered with 
counterclaims seeking declaratory judgment that it is entitled to a 
refund of the down payment and a vendee’s lien in the amount of 
the Down Payment, alleging unjust enrichment, and alleging that the 
Seller breached the covenant of good faith and fair dealing as well 
as the Contract. See generally Ans.  (NYSCEF Doc. No. 13).  On 
August 3, 2020, the Seller moved for summary judgment and moved 
to dismiss the counterclaims pursuant to CPLR § 3211(a)(1) and 
(a)(7).  The Purchaser responded by moving for partial summary 
judgment on its claims for declaratory judgment, vendee’s lien, and 
breach of contract.  See Fifteenth and Fifth LLC v. LG Park Slope 
LLC, 652211/2020, 2021 WL 647527 (N.Y. Sup. Ct. 2021).  The 
Court granted the Purchaser’s motion for partial summary judgment, 
and subsequently denied the Seller’s motion for summary judgment 
and dismissed the complaint.  Id. at *4. 

On March 16, 2020, the Seller and Purchaser entered into a 
Contract of Sale (“Contract”) in which the parties agreed upon a sale 
price of $19,750,000 to be paid by the Purchaser for the property at 
551-555 5th Ave., a.k.a. 213-221 15th St., Brooklyn, NY (“the 
Premises”).  See generally Contract (NYSCEF Doc. No. 3).  A 
Down Payment of $1,000,000 was made by Purchaser which was 
then held in escrow pending the closing of the deal, scheduled for 
April 13, 2020 “with time being of the essence.”  Fifteenth and Fifth 
LLC, 2021 WL 647527, at *1.  Under the terms of the Contract, the 
Seller would use “commercially reasonable efforts” in delivering 
tenant estoppel certificates to the Purchaser at closing.  Id. at *2.  If 
an estoppel certificate could not be obtained, it would be permissible 
for the Seller to execute an estoppel certificate (a Seller’s 
Certificate) as a substitution.  Id.  Delivery of estoppel certificates 
at the closing was a “material obligation of the Seller.”  Id.  The 
Contract stated that in case the Purchaser defaulted, the Seller was 
entitled to retain the Down Payment, with any interest there on as 
liquidated damages.  Id.  Also, as per the Contract, if the Seller 
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defaulted, the Purchaser was permitted to either receive a refund of 
its Down Payment or seek specific performance of the Seller’s 
obligations.  Id. 

On April 12, 2020, the day before the closing, the Seller’s 
attorney sent a tenant estoppel certificate to the Purchaser for the 
month of April.  See April Estoppel Certificate (NYSCEF Doc. No. 
37).  However, the Purchaser found this certificate deficient and 
requested an update as to the tenant’s, Crunch LLC, April rent.  
(NYSCEF Doc. No. 38, at 3).  On the date of closing, the Purchaser 
refused to accept the estoppel certificate, and the Seller submitted a 
Seller’s Certificate which detailed that “(a) there exists no breach or 
default under the Lease … other than Lessee’s failure to pay rent 
due April 1, 2020, and (b) there are no existing claims, defenses or 
offsets against rental … other than Lessee’s requests for rent 
deferment due to COVID-19.” Fifteenth and Fifth LLC, 2021 WL 
647527, at **2-3 (emphasis in original).  The Purchaser rejected the 
Seller’s Certificate and refused to continue with the closing.  Id. at 
*3.  

The Court explained that a party moving for summary 
judgment must produce evidence sufficient to demonstrate “the 
absence of any material issue of fact,” while the party opposing 
summary judgment must produce a showing of questions of material 
fact which require a trial to decide upon.  Id.  (quoting Alvarez v. 
Prospect Hosp., 68 N.Y. 2d 320, 324 (N.Y. 1986)).  To prevail on a 
claim for breach of contract, the Court noted, a claimant must prove 
“(1) the existence of a contract, (2) the plaintiff’s performance, (3) 
the defendant’s breach and (4) resulting damages.” Id. (citing Harris 
v. Seward Park Hous. Corp., 79 A.D. 3d 425, 426 (N.Y. App. Div. 
2010)).  The Court also pointed out that when such contract details 
that “time is of the essence,” then each party must “tender 
performance on such date” unless a mutual contract extends the 
period of performance.  Id. (citing Grace v. Nappa, 46 N.Y. 2d 560, 
565 (N.Y. 1979)).  

The Court found that by design, a material term of the 
contract was the Seller’s obligation to deliver a Tenant Estoppel 
Certificate, as the Seller made no representations as to whether the 
leases were “in full force and effect.”  Id. at *4.  Next, the Court 
noted that the April Estoppel Certificate withheld pertinent 
information required by the Contract: the status of the rent paid by 
the Tenant, and any potential default and defenses as of the date of 
execution.  Id.  As a result of the defective certificate, the Court 
found that the Seller had committed a material breach of contract, 
whereby the Purchaser was under no further obligation to close.  Id.  
Due to the Seller’s breach, the Court found the Purchaser is entitled 
to recover the Down Payment.  Id.  The Court held that the Seller’s 
substituted Seller Certificate did not suffice as the terms of the 
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Contract only permitted such a substitution upon Seller’s inability 
to obtain a Tenant Estoppel Certificate—not upon procurement of 
an unacceptable certificate.  Id.  For this reason, the Court denied 
the Seller’s motion for summary judgment and granted the 
Purchaser’s cross-motion for partial summary judgment regarding 
the counterclaims for declaratory judgment, vendee’s lien, and 
breach of contract.  Id. 

For the same reasons, the Court denied the Seller’s motion 
to dismiss the Purchaser’s counterclaims for recovery of the Down 
Payment.  Id.  However, the Court did dismiss the Purchaser’s 
counterclaims for breach of the covenant of good faith and fair 
dealing and unjust enrichment on the grounds that the Contract 
“expressly prohibits the Purchaser’s claim for damages of any kind 
of nature.”  Id.  (internal quotations omitted). 
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Valentino U.S.A., Inc. v. 693 Fifth Owner LLC 
 

652605/2020, 2021 WL 668788 (N.Y. Sup. Ct. 2021) 

Jagjot Singh 

Staff Member 

In Valentino U.S.A., Inc. v. 693 Fifth Owner LLC, the 
Plaintiff was Valentino U.S.A., Inc., a Delaware corporation, and 
the Defendant was 693 Fifth Owner LLC, a Delaware limited 
liability company. 652605/2020, 2021 WL 668788 (N.Y. Sup. Ct. 
2021).  Plaintiff was a retail business and had entered a fifteen-year 
lease with the Defendant on May 3, 2013.  (NYSCEF No. 1, p. 2).  
The lease was for four floors of a building located at 693 Fifth 
Avenue, New York, New York 10022.  Id.  Until the COVID-19 
pandemic leading to the current dispute began, Plaintiff made timely 
payments on the lease.  Id. at 2.  During the pandemic, New York 
City was an epicenter.  Id.  The Governor at the time, Andrew 
Cuomo, issued restrictive executive orders that limited non-essential 
business operations.  Id. at 4.  These executive orders directly 
impacted Plaintiff as the business was within the category of non-
essential businesses and they closed on March 17, 2020.  Id.  

Due to the closure of the business, on June 21, 2020, Plaintiff 
sought a declaratory judgement that the COVID-19 pandemic and 
the executive orders that were issued because of the pandemic, 
“frustrat[ed] the very purpose of Plaintiff’s lease for its Fifth Avenue 
subject premises,” and so the lease between the Plaintiff and 
Defendant had “been terminated and/or voided.”  Id. at 1.  In the 
alternative, Plaintiff sought suspension of rent until Plaintiff was 
able to fully occupy the premises.  Id. at 7.  Furthermore, Plaintiff 
alleged that Defendant had breached the covenant of quiet 
enjoyment and that Plaintiff had been constructively evicted. Id. at 
11. 

On July 27, 2020, Defendant filed a motion to dismiss the 
complaint of Plaintiff pursuant to CPLR §§ 3211(a)(1), (a)(7), and 
(c).  (NYSCEF No. 2).  The issue before the court was whether the 
lease between the Plaintiff and Defendant was void due to the 
purpose of the lease having been frustrated. Valentino, 
652605/2020, 2021 WL 668788, *1 (N.Y. Sup. Ct. 2021).   

The Court held that in Section 21.11 of the lease, both parties 
had “expressly allocated the risk that [Plaintiff] would not be able to 
operate its business,” and that even if Plaintiff could not continue to 
operate its business, Plaintiff was still obligated “to pay rent by 
virtue of a state law.”  Id.  The Court further held that even if the 
COVID-19 pandemic had not been specifically enumerated, this did 
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not affect the result as the lease was broadly drafted and did not 
include any language that would have made a pandemic a reason for 
nonpayment.  Id.   

Furthermore, with respect to the claim of constructive 
eviction, the Court stated that “[t]o be an eviction, constructive or 
actual, there must be a wrongful act by the landlord which deprives 
the tenant of the beneficial enjoyment or actual possession of the 
demised premises.” Id. (quoting 7001 E. 71st St., LLC v. Millenium 
Health Servs., 138 A.D.3d 573, 573 (N.Y. App. Div. 2016)).  The 
Court held that there was no wrongful act alleged on the part of the 
landlord that would have made it necessary for Plaintiff to vacate 
the premises.  Id.  Therefore, pursuant to CPLR §§ 3211(a)(1) and 
(a)(7), the Court granted the motion to dismiss.  Id. at *2. 
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Citi Bldg. Renovation, Inc. v. Neelam Constr. Corp. 

No. 655896/2016, 2020 WL 7873151 (N.Y. Sup. Ct. 2020). 

Michael Solimani 

Staff Member 

Plaintiff Citi Building Renovation, Inc. (“Citi”) commenced 
an action against Defendant Neelam Construction Corp. (“Neelam”) 
in New York County on December 22, 2016.  See generally Compl. 
(NYSCEF No. 3).  The complaint alleged claims for breach of 
contract, breach of the implied covenant of good faith and fair 
dealing, promissory estoppel, and unjust enrichment.  Compl. ¶¶ 18–
44.  Citi withdrew its claim for breach of the covenant of good faith 
and fair dealing during trial.  See Citi Bldg. Renovation, Inc. v. 
Neelam Constr. Corp., No. 655896/2016, 2020 WL 7873151, at *1 
(N.Y. Sup. Ct. 2020).  Neelam brought a motion to dismiss, claiming 
that the suit was barred by a Release and Lien Waiver, but the Court 
denied the motion, finding that an issue of fact existed “as to whether 
the Release and Lien Waiver was intended to be a final release of all 
of Neelam’s obligations.”  Id. at *2.  On December 9, 2020, after 
trial, the Court held that Citi failed to meet its burden on any of its 
causes of action and dismissed all claims against Neelam.  See id. at 
**4–5.  

Neelam, a contractor, and Citi, a subcontractor, were parties 
to a sub-contract (the “Original Sub-Contract”) under which Neelam 
and Citi were to perform work in relation to a housing project called 
the Harlem River Houses.  Id. at *1.  The Harlem River Houses were 
being operated by the New York City Housing Authority 
(“NYCHA”) and their construction was being overseen by HAKS.  
Id.  The total price agreed upon in the Original Sub-Contract for the 
work being done was $2,400,000, but this was later modified by 
Neelam and Citi on August 5, 2010 (the “Modification”), when 
NYCHA and HAKS altered the scope of the work Neelam was 
required to complete on the project “as it relate[d] to certain glazed 
tile work and . . . certain asbestos work not originally contemplated 
by the agreement between Neelam and NYCHA and HAKS.”  Id.   

The parties agreed that the Modification included the 
deletion of $575,000, originally included for certain glazed tile 
work, and the addition of $600,000 “for certain additional work not 
contemplated by the Original Sub-Contract.”  Id. at *1.  Citi alleged 
that in addition to these alterations, the parties also agreed in the 
Modification to $288,000 as a final price for other additional glazed 
tile work.  Id.  This would bring the new post-Modification sub-
contract total to $2,713,000.  Id.  Neelam alleged that the $288,000 
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was merely Citi’s proposal for the additional glazed tile work and 
that Citi would ultimately receive whatever NYCHA and HAKS 
gave to Neelam for the work.  Id.  According to Neelam, this would 
bring the new post-Modification sub-contract total to $2,425,000 in 
addition to however much NYCHA and HAKS gave to Neelam as 
payment for the additional glazed tile work.  Id.  In addition to the 
disputes relating to the Modification, Citi also alleged that the two 
parties completed another modification for other additional glazed 
tile work for which Neelam agreed to pay Citi $40,000 to complete.  
Id.   

Following trial, the Court found that there was not a final 
agreed upon amount of $288,000 for the glazed tile work in question 
and that there was insufficient evidence to support a finding that 
there was a second modification.  Id. at *3.  This put the final post-
Modification sub-contract total at $2,471,173.60, the aggregate 
amount of the Original Sub-Contract, the Modification, and 
$46,173.60 paid by NYCHA and HAKS to Neelam for the 
additional glazed tile work called for in the Modification.  Id.  

The Court then turned to Citi’s claims against Neelam, the 
first of which was breach of contract.  Id. at *4.  The Court explained 
that to establish a claim for breach of contract, Citi needed to 
establish “proof of an enforceable contract, the plaintiff’s 
performance, a defendant’s breach and resulting damages.”  Id. 
(citing Harris v. Seward Park Hous. Corp., 79 A.D.3d 425, 426 
(N.Y. App. Div. 2010)).  The  Court held that “Citi ha[d] not met its 
burden” because it could not “establish[] that it [was] owed any 
additional compensation.”  Id at *4.  The Court emphasized the fact 
that Neelam paid Citi a total of $2,490,812 in relation to the Original 
Sub-Contract and the Modification, $19,638.40 more than the 
$2,471,173.60 total.  Id.   

Next, the Court analyzed Citi’s claim for promissory 
estoppel.  Id.  In doing so it explained that to establish a claim for 
promissory estoppel, Citi had to establish “(1) a promise that [was] 
sufficiently clear and unambiguous; (2) reasonable reliance on the 
promise by a party; and (3) injury caused by the reliance.”  Id. (citing 
Condor Funding, LLC v. 176 Broadway Owners Corp., 147 A.D.3d 
409, 411 (N.Y. App. Div. 2017) ((quoting MatlinPatterson ATA 
Holdings LLC v. Fed. Express Corp., 87 A.D.3d 836, 841–42 (N.Y. 
App. Div. 2011))).  The Court held that by failing to produce 
“evidence of an unambiguous promise” by Neelam to pay the 
alleged $288,000 arising from the Modification or the $40,000 
arising from the alleged second modification, Citi failed to meet its 
burden on its cause of action for promissory estoppel.  Id. at *4. 

Following the promissory estoppel claim, the Court then 
examined Citi’s claim for unjust enrichment.  Id.  To establish a 
claim for unjust enrichment, Citi had to establish that Neelam was 
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“enriched, at [Citi]’s expense, and that it [was] against equity and 
good conscience to permit [Neelam] to retain what [was] sought to 
be recovered.”  Id. (citing Cnty. of Nassau v. Expedia, Inc., 120 
A.D.3d 1178, 1180 (N.Y. App. Div. 2014); Old Republic Nat’l Title 
Ins. Co. v. Luft, 52 A.D.3d 491, 491–92 (N.Y. App. Div. 2008)).  
Here, the Court held that by failing to show “that Neelam was 
enriched at Citi’s expense,” Citi failed to establish its cause of action 
for unjust enrichment.  Id. 

Lastly, the Court addressed the issue of whether the lawsuit 
was barred by the Release and Lien Waiver.  Id.  The Court held that 
because four additional checks were issued by Neelam to Citi after 
the date of the Release and Lien Waiver, “it cannot be said to be a 
final release and lien waiver so as to preclude the instant claims.”  
Id. 
 


